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HECKOJILKO
BCTYMUTEJIbHBIX CJIOB
O 3AMBICNE KHHTU

B 1npaBoBeleHHH, OAHOH U3 ApeBHeHIIHX HayK, 3apo-
JUBIIEHCS Yy CaMbIX HCTOKOB HamleH NHUBUIH3aLMH, Kasa-
joch OBl, HaHjpeno M u3yueHo Bce. Koneuno, mepeMennl B
CONHAJLHON KHW3HH, B OCOOEHHOCTH NEpPEeJOMHLIE, KOpEeH-
Hble B HCTOPHMH 4esIOBeyecTBa, TaKHe, HANPHMEp, KaK COIHU-
‘alMcTHYECKAs PEBOJIOLHS, MAyIas HblHe IlepecTpoiika Ha-
[OJIHSIIOT NIPABO, BCE IIPABOBLIE ABJEHHS HOBBIM COAEDIKAaHU-
€M, BBRICBEUHBAIOT UX C HOBBIX CTOPOH, NPUBOJAAT K HOpPMU-
pOBaHMIO NpaBa KauyeCTBEHHO HOBOro 00JHKa, HEOBX0AHMOTO
JJIs COHMHAJIUCTHYECKOTO IIPABOBOrO TroCylapcTha. 10 BO3-
BHIIAeT HAYYHYIO MBICIb, 00OTATHBINYIOCS K TOMY XKe B CO-
IHAJHCTHICCKOM MPaBOBeAEHUH [AEHCTBHTEJBHO HAayUYHBIM
METOAOM [O3HAHUST — MATEPHAJUCTUUCCKOH JHANEKTUKOH;
OTCI0Ja HOBEIE «IOBOPOTHI» B OCMBICJICHHU NIPABOBHIX BOIPO-
COB, HOBas MpobjeMaTHKa — II€HHOCTH Ipasa, 3(¢heKTus-
HOCTb TIpaBa, npaBoBoe perysnupoBanue. M Bce ke cama
npaBoBast MaTepusl NpeACTaBJsieTcs TAKOH, Ile ee CTPYK-
TYPHbIE 3JIEMEHTHl —— HOPMBEI, IIpaBa, OOS3aHHOCTH, OTBET-
CTBEHHOCTDb, lopHAHYecKHe (DaKTBl H ADP. — AABHLIM-JIAaBIO
HalJeHbl, HEpPeAKO MHOIOKPATHO NpOopabOoTaHEl, W YTO-TO
HOBOE, Ka3aJioch Obl, TYT HEBO3ZMOIKHO.

Mexay TeM, ecTb BEcKHe OCHOBAHHSI NOJAraTh, 4TO B
TyOMHAX TNpaBa CYLIECTBYIOT TaKHe MPABOBhIE SBJICHHS,
KOTOpble ompejaensiomumM 006pa3oM BJHSIOT Ha €ro cojep-
XKaHUe M CTPYKTYPY, HA BCKO IPABOBYIO CHCTEMY, HO KOTO-
PHE ellle He oCMBICJAeHBl HAaYKOH, Ja M He BCerjla BhHIUJC-
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HAIOTCST M3 CYMMBI (EHOMEHOB NPaBOBOH  JAeHCTBHTE/b-
HOCTH.

1o obuge 003604eHUA W O6UUE 3ARPETHL.

HebearHTepecHo, BHAHMO, pacckasaTh O TOM, Kak OHH,
3TH ABJEHHHA, «00HAPYXKUIH cebsa».

Hekotopoe BpeMsi ToMy Hasajg s, H3ydas BONPOCH
CTPYKTYpH mpaBa, ofparuics K JaBHeH, XODOLIO H3BECT-
HO#t B Hayke rnpobreme-— o NO3UTHBHEIX HOPMAaTHBHHIX
OPeANOCLIIKAX YTOJOBHOH OTBETCTBEHHOCTH.

YroJioBHasy OTBETCTBEHHOCTb -— 3TO  HMEHHO OTBETCT-
BEHHOCTb, BHIDAXKEHHAS B NPHUHYAHTEJbHBIX, KapaTeJbHHIX
NOCAEACTBHSAX 3a JONyUIeHHBle OOIIECTBEHHO ONACHBIE Ha-
pywenus. Ho cnpamuBaerca: xyaa, X KakKHM  OTpacsaM
npaBa OTHOCATCS IO3UTHBHBIE HOPME, B OCHOBHOM 3ampe-
Mmamuiie, 3a HapylleHHe KOTOPHIX YCTAHOBJAEHA YIOJOB-
Hasi OTBETCTBEHHOCTb (HOPMBI O TOM, YTO HEJb3sl CaMmo-
BOJIbHO, 6€3 HagoGHOCTH OCTaHABJAMBATL O3] CTON-Kpa-
HOM, 4TO 3aNpelleH0 3aHHMAaTbCsH H3BECTHBHIMH IIPOMBICJA-
MH, NIPUUYHHATh TeJeCHble NOBPEKAEHUS JDYTOMYy YeJoBe-
Ky, rpy60 Hapywatb OOIIECTBEHHHH NOPSAOK H T. 1.)?
Moxer 6HTb, K caMoMy yrosoBHoMy mpary? W rtorma yro-
JOBHOE INPABO OKa3biBAETCS OTPaciblo, CcoAepxkamieli He
TOMbKO HODMBI O CaHKIHUSIX, T. €. OXPAHHTEJbHBIE HOPMH,
HO M MHOTOYHC/JEHHBIE, pa3HOoOGpasHble IO3UTHBHBIE Npa-
BHJA O JOJIXKHOM U 3ampelnieHHoM INoBenenun. Hau, wmo-
XKeT ObITh, OHM NpHHANJE)XAT K CAMBIM Da3JMUYHBIM OTpac-
JSIM [paBa — aAMHHUCTPATHBHOMY, TpPaxKAaHCKOMY, TPY-
poBoMy? M Torza yrosoBHOe IMpaBO OK43HIBAETCS OT-
pacabio, KoTopas OOCHy:KHBAaeT BCe IPYTHE OTPacaH mpa-
Ba W MMeeT YHCTO OXpaHUTENbHBIH xapakrtep. Wian, Hako-
Hell, BO3MOXHO, YKa3aHHBIE INpaBUJa BXOAAT B OCHOBHOM
B OpOUTY rocyJapcTBEHHOTO NpaBa, C KOTOPHM YIOJOB-
HO-IIPABOBOE PEryJIHPOBAHHE AEHCTBUTENBHO TJIYGOKO CB-
3aHO?

Korga 6niiy paccMOTpPeHB BCe 3TH BapHauTH (Kax-
ABI M3 HHX INOJAYYWJI B JIHTEpPatype H3BecTHOe OOGOCHOBA-
pue), xorpa Ovljl MPHUBJAEUGH HOPMATHBHHIHA Marepuan n
MaTepHaJ U3 IOPUANUYECKOH IPAKTHKH, HEOXKHIAHHO HaMe-
THJICA BOIPOC, KOTOPBHIH AJAA NOCTaBJCHHOH BHIIUe npobJe-
MH B BooOIIe NJs ApoOJeMbl CTPYKTYPH npasa Obli BTO-
POCTEIeHHBIM, MOGOUHBIM, HO KOTODHIH Cpasy Ke IpPHBJEK
BHHMaHue. IlpHueM NpHBJEK BHHMANHE KaK pas MOTOMY,
YTO Tepes aBTOPOM 3ITHX CTPOK OKA3aJ0Ch HOBOE SBJe-

Obuwue doszsonenus u obujue sanpersy
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uie — HEIIPHBBIYHO®, HE OXBATBIBAEMOE YCTOSBIINMCHA TO-
qEMAHIEM 3JEMEHTOB  (PaBOBOH MaTtepud, B H3BECTHOH
cTeleHH Jlaxke 3arajouHoe.

CyTb BO3HMKWIEr0 BONPOCa — BOT B UeM. Xapaxkrep
cBOEro pPOJAa IOPHAMYECKOH aKCHOMBI HMEeT NpeACTaBJe-
q@e O TOM, 4YTO HPH3HAHME TOTO HJM HHOTO IOBEAEHHS
paBOMEPHBIM HJIH HEMPABOMEPHBIM JIOJIXKHO OBITD IOPULH-
qyeckd OOOCHOBAHO KOHKDETHBIM IIPABOBBIM MpENIHCAHH-
eM. B OTHONIEHWH HENPABOMEDHOrO MOBEJEHHS — 3TO BCEr-
ja HMEHHO TaK — JOoJKHa OBITh KOHKpeTHas Hopma. A
npaBoMepHOe TnoBeiecHHe? Kak BBISCHHIOCH (npu pemeHHH
CyAeOHBIX A€M HEPeAKO 3TO BbICBRUHBARTCH JOBOJIBLHO UeT-
K0), NPU3HAHHE TOTO WJH HHOTO MOBENECHUS NPABOMEPHBIM
He BCErja CBf3aHO ¢ HAJUUYUEM KOHKPETHBIX MO3HTHBHBLIX
opuanueckux HopM. bosee Toro, B psige cayuaes mosene-
HHe INPH3HAETCH NPaBOMEPHBIM UMEHHO NOTOMY, 4TO OT-
CYTCTBYIOT KOHKPETHble NO3UTUBHbIE Nnpedntcanus.

Bor omgHO Takoe Jen0, PacCMOTPeHHMe KOTODOTO Kak
pas MOCJIYKHJIO NOBOAOM /14 NOAOGHOr0 BHIBOJIA.

Jleslo O TMPABOMEPHOCTH BHIMOJNHEHUs TNpaXXIaHUHOM IO
TPYAOBBIM COIVIALIEHHSM C OpraHusanueil pafor mno coc-
TaB/JeHUI0 MPOEKTHO-CMETHOH  moxkyMeHTauuu, B wHaugase
60-Xx roJ0B INPAaBOOXPAHHTENbHBIE OpPraHbl NPHUBJIEKAU K
OTBETCTBEHHOCTH TrpaxjgaHuHa B. sa saHATHe 3ampelneH-
HBIM IPOMEICJIOM, OOOCHOBAaB 3TO TEeM, YTO €lje NOCTAHOB-
neanem CHK CCCP or 10 mas 1939 r. 6buta sanpeniena
claua YacTHBIM JHIlaM NIPOEKTOB U CMeT II0 BCeM BHAAM
KANUTANbHOTO  CTPOUTENLCTBA,  OCYUISCTBASEMOTO mpel-
NpHATHAMHE W yupexfeHusimu. Opnako Bepxosumit Cyx
CCCP mnpusnan npusnedenne B. K yroJoOBHOH OTBETCTBEH-
HOCTH HEempaBHJbLHLIM H, YKasaB Ha TO, 49TO IOCT4HOBJE-
nne CHK umeer B BHAY «cpauy», T. e NOBeleHHE PYKOBO-
AuTeNlell NPeMNPUATHA H YYPexJEeHHH, NOAYEPKHYJ, YTO B
HODMATHBHBIX aKTax <«He COLEPKUTCS 3alpelleHus JuGo
OTDAHHYEHNs] HA NMPOU3BOACTBO TAaKHX paboT, KOTOPHe BHI-
ToanAn B. mo tpynoBbIM corsamenusiM»l. A Koib cKopo
B HODMATUBHBIX aKTaX OTCYTCTBYeT KOHKPETHOe 3allpelle-
Hlie mojgo6HOro NOBeneHHd, OHO, 10 MHeHHI0 BepxoeHoro

yAa, IpaBoMepHO.

He yaupurennHo Ju? BHIXOAHT, B AaHHOM cjaydyae mJs
IPU3HAHMg NOBEJCHHA TIpaykAaHWHa HNPABOMEDHBIM JAOMXK-

! Cm.: Brosserens Bepxosroro Cyma CCCP, 1965, Ne 4, c. 18—19,
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HO OBITb YCTAHOBJIEHO OTCYTCTEUe KOHKPETHOTO Clenyasb-
HOTO 3ampelieHus [0 paccMatpusaemMoMy  Bompocy. He
TpebyeTcs HHM 0COBOTO  paspelieHis, HH CIELUAILHOTO
J03BOJIeHuss, [LoCTaTouHO JHIIL TOTO, YTOOB HE OLIIO KOH-
KDETHOTO 3anpera.

Kaxk Bce 310 06bsicHUTE? Beap B Te Togsl emwe He cy-
IIeCTBOBAJIO NPAMOFO H PasBEPHYTOTO DeryJAHDOBAHUSA HH-
JHBHIYAJBbHO-TPYAOBOH JesiTeNbHOCTH.

Brith MoKeT, 103BOJIEHHE HA MPOU3BOLCTBO NPOMEIC-
JoB umeer obmuit xapakrTep? [lo3BoJeHO 3aHATHE Tpax-
AaHaMu OpOMBICAaMu Booobule, T. e. QONYCTHM JI060H mpo-
MEIC®J, Jiuiib Obl OH He 6B chendajdbHo 3anperieH? [lo-
LoCHOe TPeANOJIOKEHHE OKAa3aJoch JAOCTATOYHO OUEBMJ-
HBIM; M TAK BBIACHHJIOCH, UYTO B TKAHU NpaBa eCcTh O6IIHe
JO3BOJIEHHsA. A 1OTOM, NPH aHAJH3e ADPYTHX NPABOBHIX
HOPM M JpPYrHX IOpHAWYECKUX JeJ, CTajo SHCHO, UTO
CYLIECTBYIOT Takke ofmige 3ampern. [IpuueM W TyT A
NPH3HAHUS AAHHOHA obJacTH COUHAaJNbHOH KH3HH (HO He
KOHKDETHOTO MOBEIEHHs) B KadyeCTBE 3aNpPeIleHHOH HYXKHO
YCTAHOBHTE OTCYTCTBHE KOHKPETHLIX IOPHAMYECKHX HODM,
HO yXKe JDYrHxX — yiIpasoMoyuBawIHuX. HerT KOHKDETHOro
LO3BOJIEHHUS, HeT CIeNHaJbHOr0 paspeliendsi, H AanHas
Da3HOBHIHOCTb TOBEAEHMs (HANpHMep, CBEPXYPOUHHIE pa-
6oTl) mosKHA OBITH NMpH3HAHA cepoil 3ampelmeHHoro.

KakoBa xe Iopuauueckas M CONHAIBLHO-IOJATHUECKAN
npHpoAa o0uIHX N03BOJEHHH U OBGUIUX 3aNPETOB?

CHauasna Oblla NPEANDPUHATA NONLITKA B pPaMKax Tpa-
JHOHOHHOTO TNOHSTHHHOrO  anmapara 0XapakTepH30BaTh
UX B KauecTBE IOPUAHMYECKHX NPHHIUNOB? HJIH YEro-To
6anskoro K HumS. Ho Gonee moapo6Hoe paccmorpenue o6-
INUX AO3BOJIEHHH M OOIIHX 3a0PeTOB NPHBEJIO K BHIBOLY,
4TO 3TO — 0cOOble, CaMOCTOATEe/bHEIE NPaBOBbIE (henome-
HBEl, «HOBBIE HYaCTHIBI» CJOXKHOH INPAaBOBOH MaTepuH, na
IpUTOM TAaKHEe, KOTOpBIE HMEIOT B HEll ompegesswoliee,
KJIoueBoe 3HaucHue. DoJee TOro, OHH OKa3a/JHCh, KakK

2 CM.: Yuenne sanuckd BHUUC3S, sum. 14, 1968, c. 45 u ci.

3 CM.: Auzexcees C. C. TlpaBoBble 3ampeThl B CTPYKTYPe COBETC-
Koro mnpasa.— [lpasomenenne, 1973, Ne 5, c¢. 43—51. Taxofi xe
B3rJsia BeIpaxkeH B KuHre «CTPYKTypa coBeTckoro mpasa» (M., 1975,
c. 107). ®akr cymecrsoBaHuss OOMHKX J03BOJeHHH U OOUMX 3ampe-
TOB OBl 3adUKCHPOBAH M JPYTHMH aBTOpaMH (CM., B 4YacTHOCTH:
Kyopsasues B. H. Manreun H. C. 3aKoH U Ipellesl NPaBOMEPHOTO
noeenenus. — Coe. rocyiaperso H npaso, 1980, Ne 10, c. 31-—38).

Ob6ujue dossorenus w obuue 3anpersl
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BHIACHU/IOCh YK€  cefiuac, OPENEJbHO  CYLIECTBEHHBIMH
JMEHHO J1JF COBPEMEHHOTO COBETCKOrO IpaBa, €ro mnepe-
CcTPOHKH, B YCJIOBHAX MPOHCXONALIHX B 06lIecTBE PEBOJIO-
HOHHBIX npeobpasosanuii, Ajs (GOPMHPOBAHHS COLHAJIHC-
THUYeCKOro IpasoBoro rocyaapcrsa. C MeTOL0JOTHYECKOH
;e CTOPOHBL caMa KOHCTAaTalHs OOIIHX A03BOJEHHA H 06-
WEX 3a0peTOB KaK Obl OJIMIETBOPSET yrjay0JeHHOe MOHH-
MaH{de HpaBa, BCeX IPABOBHIX SIBJCHHUH, NPSAMO BHITEKAlO-
mee H3 MAapKCHCTCKO-JIEHHHCKOTO MHDOBO33DEHHSI, OPraHH-
4ecKOTO COeJHHEHHA IIHPOKOTO H OCHOBATEJBHOTO (HHJIO-
co(CKOro TOAXOAA € TOHKHM  IODHAHYECKHM aHAJH30M.
U ecTh JIEHHHCKHE HJECH, JEHUHCKHE MBICJIH, KOTOPbHIE HAIOT
OCHOB4HHE HMEHHO TaK NOHUMATh COUHAJBHO-TOJHTHYEC-
Koe H IOpHJAHUYECKOE 3HaueHue OOLIMX JO3BOJIeHHH U 06-
mUX 34NpeTOB B COBETCKOM npaBe. Bce 3T0 # ompepennsio
3aMBICE€J KHUTH, B KOTODOH, KOHEUHO XK€, Psifl MOJOXKEHHH
MOCTAaHOBOUHBIX, C(OPMYJHPOBAH B BHAE MNPEANOJOXKEHHH,
HYXKJAIOIUXC B OOCYXKAEHHH M KOHKDETH3HPOBAHHOH

paspaboTke.
IIpunareie 6 knuce coxpaujesus

0611 — obmee (o6mmue) jpospojenue (L03BO-
JIEHH )

063 — ofmuil (o6mue) 3amper (3anpers)

O6-nopsimox — OGIIEN03BOUTENBHBIH  THI NPABOBOTO
peryJupoBaHus (o0me103BOHTE b~
HBIHl HOPSIOK).

PP-nopsitok ~ — paspelunTeJpHBI THN NpPaBOBOTO pe-
I'yJAHPOBaHus (paspeiuTeNbHblii mops-
ZOK).
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JIO3BOJIHTE/IBHOM  DEryJMPOBAHMH B KayectBe obulenpa-
BOBOTO HpHHLMIIZ, HO U TPpebyeT caMoro noc/eioBaTeNbHO-
FO W OCHOBATEJbHOTO HCIOJb30BAHUS HAeH MNPOAHAJIOTA
(HampuMep, NPH pelleHHH NPOGJEMBl paclnpefeJeHHs NpH-
ObLIH [IpeANpHsTHd, I'Me TakoH HaJOrOBHH NOPSAOK Obla
Obl KpPYyNHBLIM LIAaroM BIEpel IO CPaBHEHHIO C NOPALKOM,
MHIAHBHAYAJBHO YCTaHAB/JIMBAEMBIM 3KOHOMHUECKHMH HOD-
MAaTHBaMH).

Or akros — K 2aasroim Mpbl eme BepHEMCsl KO MHO-
goi600ai rOMy M3 TOro, O 4eM TOBODH-
Jocs B 3TOH raaBe, B xone
M3J0XKEeHHs1 MarepHaja B He-
ro 6yayt BBeAeHbl # ApPYTHE MKH3HEHHBIE CHTYalHH, (ak-
THYECKHE RAaHHBIE, HEOOXOAUMBIE JJIsI KOHKPeTH3HPOBaH-
HOrO paccMoTpenusi TeMbl KHUTH. M BOT XoTesoch O,
yTOOB UWTaTeJb OOpATHI BHUMAaHHe Ha Te CHTyallHd H Te
JaHHble, B KOTOpPHIX OOliue [03BOJIEHHST H ofLIHe 3amnpe-
TBI, KX COYeTdHHe H OCOOCHHOCTH BBIPAXKAIOT BAXKHBIE CO-
HHAJTbHO-3KOHOMHUECKHE, MOJHTHYECKHE MNpPOLEeCcCh, MPOHC-
XolsdliMe B oOllecTBe, XapaKTEpHU3YIOT MpeEXKIEe BCEro MOM-
JIMHHO PeBOJIIOLHOHHBIH NOBOPOT B NPAaBOBOM peryJHpoBa-
HHH B YCJIOBHSIX NMepecTpOiKH, KOTOPHH Hauasacsd Amnpeiem
1985 rona B cootBerctBUH ¢ pelreHuamyu XXVII cvesna n
XIX Bcecowsuoi koudepennnu KIICC u KotopHil cocToUT
BO BCe GOJbIIEM YTBEDXK/IEHHH B KH3HH HalIero obHiecTsa
0011e103BOJIUTENBHBIX HAYaJ, CMOCOOHBIX HapsAAy ¢ APYTH-
MU (aKTOopaMH H MepaMM NpPeojoJeTh KOHCEPBATH3M IIpd-
BOBOH CHCTEMHI.
31ech ke HeOGXOAUMO OTMETHTb TOJBKO OJHO, CaMoe
Ba)KHOE, UTO TMO3BOJHT HauWHasg co CieAylolledf raabbl Ine-
pefiTH K cHCTeMaTHYeCKOM XapaKTePUCTHKE [O3BOJICHHH N
3aTIPETOB B CONUAJBHOM pery/NHpOBaHWM U B NpaBe, a 3a-
TeM W K ApyruM Bompocam. Obuyue Jdossoaenus u obujue
3anpervl OTHOCATCA K 2AYOUHHBIM Npasosuim SBACHUAM,
npusem coyuarbrsill u ropuduyeckull cTaryc ux TaKos, 4ro
HEPEeOKO UMEHHO C HUML CBA3GH YEHTPAAbHOLLL RYHKT, (Po-
KYc pewienus coyuarpHo-npasossix npobiem. Y1 mce 310,
U Tpexkae BCEro caMm (GakT BblUJeHeHHs OOUIHX J03BOJeHHHA
U 3ampeToB B caMoil TKaHU NPaBOBOH MaTepHH, BHIPA-
#KaeT KOHCTPYKTHBHYIO CHJIY MapKCHCTCKO-JIEHHHCKOTO OC-
MBICJIEHHS] SIBJEHHHA NpaBoBOH JeACTBHUTENLHOCTH,

Obujue dossoaenus u obujue sanperst
22 8 CO8ETCKOM npase

kil



OO3BONEHNA U 3ATPETbHI

[naBa B COUMANIBHOM PEIYJMPOBAHWA
Cotuanvroe pezyruposanue — B MapKCHCTCKO-JICHHHCKOR
LCxX00H0e MeTod0A02U4ecKoe o6wmeli TEODHH NpaBa HaMe-
nonArue

THJCH Tako#l MNOAXOA K aHa-
J¥3y  TpaBOBHIX  SIBJIEHNH,
IpH KOTOPOM B KauecTBE HC-
XOAHOR MEeTOAO0JOrHUECKOA KaTeropuy, HpeJIOMJI"HIOHLeI:'I K
061acTy TpaBa TPeGOBaHHA MaTepPUANNCTHUECKOH NHAJEK-
TUKH, BBICTYNAeT MOHATHE <«COIHAJbHOE peryJupoBaHHEe».
Tako# yroJ 3peHusl NO3BOJSET:

NOJOHTH K HpaBy ¢ IHAPOKOH GUI0cODCKOA NO3HIMH,
OCYLIECTBUTb CUCTEMHO-CTPYKTYDPHBIA aHAJIH3, PACCMOTPEThH
npaBo KaK COCTABHYI0 4acCTh COUHAJNBHOTO PEryJNHPOBAHHS
B LEJI0M;

BUAETh M He YIYCTHTb M3 TOJS 3PEHHS OCHOBHOE, UTO
xapakTepusyeT QYHKIMH INIpaBa, — €ro pOJib DEryaaropa
O6ILIECTBEHHBIX OTHOMIEHHUH;

BOBJIYb B HAYUHBIA aHAJAM3 DAL COUUANBHO-NPABOBBIX
ABJEHHUH, CBSI3aHHBIX C TIOHSATHEM «DEryJHPOBaHHE», B
TOM YHCJE CPEeACTBA M MEXAHH3M peryJupoBanusi, Gaxrto-
pol, obycaoBjuBalomue €ro 0O0OCHOBAHHOCTh, 3(dexTus-
HOCTb.

B cooTBeTcTBHH ¢ 3THM OCBelleHHe OOIUX JI03BOJIE-
HHA ¥ OGUIMX 3ampeToB B MpaBe HeOGXOAMMO HayaTh C
XapaKTePUCTHKH HMX MeCcTa M 3HAYEHWS B COIHAJBHOM pe-
TYJIUPOBAHHUH.

Hossorenun u sanpero. Ha sape cymecrBoBanus ue-

8 cULTEeMe COHUAAbHO20 .
Peeyauposanus Jo0KAACCOB020 JIOBEUECTBA, B YCJOBUAX Tlep
obuecrsa BOOBLITHOOGIUHHOTO cTpod,
CJIOKHJIACD csoeobpasHas

CHCTEMA COUHAJLHOIO pery-
JUPOBAHHUS, HMEIMWAs COIH-
ANbHO-610I0THIeCKHH  (6HO-coManpHbli) xapakrep!. On-
Ha y3 uepT 3TOM CHCTEMBl PEryJHPOBAHHS — 3aKJIIOUAETCS

; ! B cospemcHuoll awTepaType, mnocBsieinHofi WCTOPHH NepBOGLIT-
0rg ofmicerBa, caMO IOSB/IEHHE HODM TOBEASHHS, H B 0COGEHHOCTH
HOpm-1aBy, BBIBOAMTCA U3 HEOGXOIHMOCTH orpannyenns 6uHoJsOryuec-

5 Hossonenus u sanpero. 8 CoyUAILHOM
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B TOM, YTO OHa CKJAaJbIBaeTcss U3 MOHOHOPM, T. €. MepBUT-
HbIX H eIUHHIX NO XapakTepy CBOEro CyIlecTBOBAHHS H
JeficTBUS NpaBHJ TOBefeHusi (HOpM-oObIuaeB)?, corJjacy-
IOIHUXCS € KOJJIGKTHBHCTCKHMH HagYajJaMH — 3KOHOMHYEC-
KHMH M YIOPaBJACHYECKO-OPTaHH3aIHOHHBIMH, XapaKTepHLI-
M AJS 3TOH CTaAMH DAa3BUTHS 9YeJOBEUECTBa, HEPEAKO
HMEHYEeMOH «IePBOGLITHHIM KOMMYHH3MOM»S,

Onnako TO 06CTOATENBCTBO, YTO CHCTEMA COIMAJLHOTO
peryJupoBaHds CKJaAblBanach W3 MOHOHODM, BOBCE HE 03-
HaYyaeT, 4TO HOPMH-00BUAH, B (OPME KOTOPHIX CYHIECTBO-
BaJH MOHOHODMEI, He OTJHYAJHCh H3BECTHHIMU OCOGEHHOC-
TAMH 110 CBOHM pDeryJsATHBHBIM CBOHCTBaM, B YaCTHOCTH,
N0 TOMY, Kd4K H B KaKOH HOCJeNOBATEJBHOCTH BHIPAkKa-
JINCh B HHX 3anpeThl, M03BOJIEHHUS, MO3UTHBHHIE 00sA3bIBA-
Husg. B nmTeparype yiKe oTMeuasnock, uto camo (pOPMHPO-
BanMe HOPM-O0BHUAEB HCTOPUYECKH MPOUCXOIHJIO TAK, UTO
nepBoHAYaJbHO cHOpPMHpOBAJHCHL 3ampeThl. M Jaume no-
TOM TNOSBUJHMCH IO3HTHBHBIC OOSI3BIBAHUS ¥ JO3BOJEHHSA.
B sTOM OTHOLIEHHH €CTb OCHOBAaHHS I0J1ATATh, UTO Kak
pas B cneuHouxe JA03BOJECHUH M 3amperoB (a TakxKe NMO3H-
THBHBIX OOSI3BIBAHUH) H COCTOMT BaKHAsi OCOGEHHOCTD
CHCTEMEBl CONHAJIBHOTO DEryJupOBAHHS TEPBOGBLITHOIO 06-
HiecTBa.

Kakne e MOMEHTH mpejcTaB/AIOTCS 37ech HAHGOJIeE
CYUIECTBEHHBIMHU?

Bo-nepBHIX, NOMHHHPOBAHHE 3aMpeToB, IMPHYEM TAaKOE,
KOTOpOE TPHAAaBaJO BCell CHCTeMe pPEryJaHpPOBaHHsA, B 00-
lieM, 3anpeTHTeNbHBI xapaktep. IloBcemecTuo, BO BCex
yroJiKax Halledl IJIaHeTbl HOPMBI NOBeJCHHSA JIOJel B Iep-
BoObITHOM oOfmecTBe (B TOM UYHCJIe H HAa HAYAJBLHOM 3Ta-
e ero pPasBHTHA — B NpPaoOIIecTBe) BLICTYNAJH NPEHMY-
mecTBeHHO B Bujie taly. M xors taby He cBOAHTCS K OJ-

KHX HHCTHHKTOB (cM.: HcTopusi mepmoGuitHOro obmectsa. Ofmue Bom-
pocol. Ilpo6iemsr antponocoumorenesa. M., 1983, c. 244, 316 u cn).

2 Cm.: Hepumy A. H. TlpoGiembl HOpMaTHBHOH aTHOrpadHu. M.,
1979, c. 213.

3 B HoBefimell JuTepatype o HCTOPUH NepBOGHITHOrO 0OLIECTBA
OTMeqaeTcsl, 4TO B TePBOOBLITHOCTH HMEJHCh CTPOTHE CHCTEMBl HODM,
Pery;IMpOBABIINX B3aHMOOTHOIIEHHS] MeXJy JIOABMH K [0 ONpejeseH-
HOHl CTEeNmeHH CTHMYJHDOBABIIHX Te WJIH HHBle TOCTYNKH, H YTO 3TH
HODMBl «BBIDACTAJH H3 CTHXHIHOH TNOTpeGHOCTH JIOlell JepxaTbed
BMecTe M JefictBoBaTh coofmas (Mcropuss nepBoOLITHOrO OGIIECTBA.
dnoxa nepBoObiTHOR pojoBofl ofmuubn., M., 1986, c. 394, 554).

4 Cm.: feuq JI. C. Tlpaso u coumamusMm. M. 1982, ¢, 12—13.
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HOH JMIIP HODMe-3aIPeTy, B €ro OCHOBe Bce ke -— 0esyc-
JoBlloe 3ampeuiente. boJsee Toro, BechbMa BEPOSTHO, 4TO
dopMy Taby HOCHJIHM BCE MepBbLIE HOPMBI MOBEACHHA, B
TOM 4HCJIE€ W Takue, KOTOpbie HMeJH MO3HTHBHOE ColepXa-
Hue. DTO CBS3aHO C TeM, YTO B NpaolllecTBe BCce HOBBIE
COMHAaNbHbe NMOTPEGHOCTH ObLIM OXHOBPEMEHHO H ROTpes-
HOCTSIMH B OTPAHAYEHHHM OHOJOTHYECKHX HHCTHHKTOB. Jla
M OpaBa OTAENbHLIX HHIHBHJIOB B TOH Mepe, B KaKOH O
HHX B OTHOWIEHMH NpPaofIiecTBa W MepBOGHITHOTO OOIIeCT-
Ba B IIEJIOM MOXKHO BOOOLIE FOBOPHTh, — 3TO MO GOJbLIEH
YyacTH TOJNbKO «000OpOTHAs cropoHa» o00g3aHHOCTed HHIH-
BHIOB MNeped OOIecTBOM, KoajekTnBoM. Tak, 006s3aHHOCTD
HE NPensTCTBOBATH AOCTYNY K JOObIUE OCTaJbHBLIX YJIEHOB
KOJIJIeKTHBa o0opayuBanach A HUX M [PaBOM: [PaBoM
KaxJ0oro M3 HHUX IOJydYaTh goJio®., Bmecrte ¢ TeM, Kak Ho-
Ka3aHo B JIKTEpAType IO HCTOPHH MepBOOBLITHOTO O6IIECT-
Ba, MOHOHOPMBI-OOBIMAM OTJHYAJNHCH U3BECTHOH <«THUO-
KOCTbIO», OHH, B ocoOeHHOCTH Ha 6oJiee MO3AHMX CTAAMAX,
«JlaJIeKO He Bcerja yrHeTaau M MOAABJS/IM JHYHOCTD; Ha-
npoTuB, o6pYafi H OOLIECTBEHHOE CO3HAHHE AaBaJid U TOT-
Jla BBJAMOINeHcs JUYHOCTH ONpeJesieHHbBle BO3MOXKHOCTH
JUIST CaMOBBIpajKeHHUsl, HHUIUATHBLI, JUUHOH JAesTeNbpHOC-
TH»S,

BoO-BTOpHIX, NEPBUUHBIA XapaKTep 34npeToB M BXOAUB-
IIHX B UX OpOUTY MO3UTHBHLIX MPABUJ M «IIPaB»: OHH HAB-
JSIJIUCh IIPAMBIM, OJMXKaHIIKM BBEIPAXKEHHEM COUHMAJIbHBIX
(6uo-conuanbHBIX) YCJAOBHE KHU3HEAEATENbHOCTH, H, CTa-
JIO OBITb, HENOCPEACTBEHHO-COLMANBHBIMH MpABAMH U O0si-
saHHOCTAMH (06 3TOH Karteropuu — gageiune). C camoro
Hayaja OHH BBLICTYNAJH B BH/JA€ HENOCPEACTBEHHOIO BHIPA-
JKEHHST KOJIJEKTHBHCTCKHX HAYajJ B KHU3HH NepBOGLITHOrG
ofllecTBa, cpelctTBa <«HEHTpANU3allMH OIACHOCTH, KOTO-
PyI0 TpeACcTaBsii AJs1 obOUIECTBA 300/JOI'HYECKHH HHIWBH-
Ayanuam»’. B [1aHHOM OTHOLIEHHH 3ampeThl, BHIpAXKEHHBIC
B BuJe Taby, HMeJH NCPBOOLITHEIH HENOCPEACTBEHHO-CO-
nuanbubi xapakrep. M Touno Tak ke, Kak Bce o6llecTBo
B I{€JOM TNIePBOHAYAJbHO SBJAsSETCS emle npaobIecTBoM,
OHH, 3ampeTsl (a KpoMme TOro, o6s3aHHOCTH H <«IlpaBa»),

5 Cm.: Vcropus mnepBoGuTHOTO ofmecrea. OfmHe  BONMPOCHL..,
c. 244, 312.

§ Vcropus nepsoGuTHOro ofliecTBa. Onoxa NepBoGHTHOH pPOMAO-
BOH OOmuHbl, ¢. 546.

7 Hcropus mepobuiTHOro obmectsa. O6uine Bonpock.., c. 316,
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BRICTYNaJ® KaK Npasanperbl-3/71eMEeHTHl NpaperyJisiTopoB B
obuiecte. BOT 3Ta mepBHYHOCTb, M3HAYAABHOCTH IEPBO-
OBITHBIX 3aNPeTOB U BXOAHBUIMX B HX OPOUTY NO3UTHBHBIX
O0SI3BIBAHHH M «IPaB» MHOrO€ OGBSCHSET B OCOGCHHOCTSX
uX JedcTBHA. B wactHOCTH, MX KECTKOCTb, TBEPAOCTB, He-
IpepeKaeMOCTh B 3HAYHTEABHOH Mepe OODBACHSETCH IKec-
TKOCTBIO, TBEPIOCThIO, HENPEPEKaeMOCTbIO CAMHX Tpe6o-
BaHHH JKH3HENEATENBHOCTH MNEPBOGHITHBIX JIOAeH, B TOM
uyncje TpeOOBaHHMH, HMEIOUHX B CBOEl OCHOBe GHOJOTH-
YECKHEe NPeNnoChlIKHS.

B-tperpux, npeaMeTnocTh,  ompexeseHHOCTS, Ka3yHc-

THYHOCTh 3aNpeTOB, OTCYTCTBHE B HHX 0600mAIOMHX, HH-

TEJUIEKTY ANbHBIX KOMIIOHEHTOB, cTOpoH. Ecin Taby motomy
H OTIMYAETCs OT 3aMpera, YTO OXBATHIBAET H3BECTHHIE AY-
XOBHO-HIIE€OJIOTHYECKHE MOMEHTHl (IPEACTABJCHHE O HEOTB-
PaTHMOl OMACHOCTH NP HAPYMIEHHH Taby, UYBCTBO yiKaca

Hepejl STHM), TO caM 3ampeT KPENKo «NPHBA3aN» K CTPOTO. -

ONPEACJIENHOMY NpEAMEeTy peaJbHOr0 HJIH BOOGPaxKaeMo-
ro mupa. Tem Gousee, uTo H camo nepBOGLITHOE MEILLICHHE,

™~

MOJIb3OBABIICECS KOMIJIEKCOM 3HAKOB H CHMBOJIOB, 3aHH-
MaeT NpOMEXYTOUHO® MOJIOXKEHHE MEXKIy TAKOH BBICOKOH -
PaSHOBHAHOCTBIO MBILULICHHS, KOTAA OHO ONEPHDPYET MOHS- -
THSIMA, W Tako#, Gojiee HH3KOH, NMEPBHUHON ee pPasHoBUI-

HOCTLIO, KOrAa BMECTO IOHATHH €CTh JHIIL «CHIPHIE 00-
paser». BOT noueMy MOHOHOPMBI mepBOGHTHOrO obmiect-

Ba BCerga HpPeIMETHHI, Ka3yHCTHYHBI: OHH IOCBAUIEHBI JH- .

60 OpauHbLIM OTHOUIEHHSM, JHGO PHTYAJNbHBIM OTHOLIEHHAM

NPA BEIXONE HA 0XOTY, NGO MOPSIAKY pacHpefeeHus A0-.

OLIYH, TIpa3gHECTBAM, TOPKECTBAM MO TOMY HJIH HHOMY

8 Ilycts u uneGeccropHble, HO HHTEPeCHBIE COOGPAaMEHHS O GHOJO-

THYeCKUX MNPEeANOCHIIKAX COLUHAJNbHOTO INOBEASHHSI H COLHAJbLHBIX HODM .

BBICKA3aHBl M3BECTHBIM cOBeTCKMM yueHniM Il. B. CumownoswMm. On

nucad, B 4acTHOCTH: <«IloTpe6HOCTh COGMIOLEHHA HOPM AAHHOTO 06- :

miecTBa MNPHUHAAJEKUT K YHUCHAY BaXHeANINX 300COLHAJbHBIX HOTpeﬁ-

nocredl». [lanee: «Belcuime XMBOTHHE HaleleHbl pedaekcoM cBoBo-

abl». 1 nakonmem: «Ham He u3BecTHa HH ojHa MOTPeGHOCTD YesoBeKa..,
KOTOpas coBeplIeHHO He HMesda Obl (DHJIOTHHHYECKHX KODHell B NOTpe6-
HOCTAX XHBOTHHIX» (Hayka u xusub, 1984, Ne 2, c. 117, 129). Iy-
Maercsl, oJHaKo, 4T0 coobpaxenus II. B. Cumounoa mnpuoBpenn 6unl
00JIbIIYI0 OCHOBATE/BHOCTb, eCJaH OB aBTOP, CBA3LIBASL NOTPeGHOCTH
YeJoBeKa C NOTPeGHOCTAMM, CYLIeCTBYIOIIMMHM B XKHBOTHOM MHpe, YYH-
THBAJ, YTO TNepBble KaK NPEJANOCHJIKA COLHAJbHOTO TNOBEJEHHS H CO-
UHAJbHBIX HOPM BLICTYal0T B BHJAE HHTePecos, KOTAAa NOTPeGHOCTH
o0orataloTCsi U KOPPEKTHPYIOTCS COHHAJbHHMM (aKTopaMH H BOJe-

BbIM MOMEHTOM.
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cayyaro wu ap. JlwobonwrHo, uro obobmamouiye, uHTEJ-
JIEKTyaabHble KOMIOOHEHTH OPOHHKAMH B CHUCTEMY COLHAb-
HOTO DEeryJIHpOBaHHs NEePBOHAUAJBLHO He MYyTeM NpHAAHUS
MOHOHODMAaM H 3anperaM O6oJsee OOWErc xapaxkrtepa, He
myTeM BLIPAaGOTKH NPUHIHUIIOB PEryJdpoBaHus H T. A., a
Ipexxje BCEro nmyTeM NPHJaHUS HOPMATUBHOIO XapakTepa
mMudaMm, ckasauHusm, caraM, OblJIHHAM ¥ HHBIM  dopmam
XYIOKECTBEHHOTO OOWIECTBEHHOIO  CO3HAHHA. JHaAMeHa-
TEJbHO, UYTO CIOHTAHHO pOXJAaeMble YCJAOBHAMH KH3HE-
LeATeNbHOCTH Jilofedl NepBOOLITHLle OOBHYAHM 3aTeM OCHA-
laJHCh «HIAEOJOTHYECKHM OCO3HaBaHHEM B BHAe Ipena-
HHH H BepoBaHHil»’;, OHH OCO3HABA/IHCH «YacCThl KakK Tpa-
JUIUOHHBIE INPABHJA TNOBENEHHS, UYacTbl0 KaX BEJeHHs
CBePXECTECTBEHHHX CHJ, HE MOJJexalllue COMHEHHIO #
KpUTHKe»!®, 4To yiKe MPUAABAJO COOTBETCTBYIOUIMM HpPaBU-
JIaM XaPaKTep PeJIHrHO3HO-MOPAJIbHBIX HOPM.

B 10 Ke BpeMsl HaJ0 BUAETh, UTO H3BECTHBLIA OGIIMA
xapagTtep HepBOOBITHBIX HOPM-OOBIY@EB, KOrAa OHH LEJH-
KoM, Ges BCSKHX HCKJIOUCHUHA OXBATHIBAJU BCe CJAyYaH
JaHHOrO BHJA2, BCeX WIEHOB Ipynnsl (Hanpumep, abcogiorT-
HBIl 34mper, BHIPAXKEHHBIH B 3K30raMuHu), He OBLI MOCTPO-
e€H Ha Kakoi-nubo obobuiaroniell uaee, MLICHAH, NDPHHIHUNE,
a 6Bl NPOJAMKTOBAH H3HAYAJMLHOCTHIO 3aNpeToB, HX HENoC-
PEACTBEHHO-COIUANPHEIM XapaKTepoM H [POUCTEKAIONIeH
OTCIOJa HENpepeKaeMOCThIO, KECTKOCThIO, 0JHO3HAUHOCTHIO.
Brnpouem, U 310 «obuiee» NPeICTABIAETCS — NPHUEM H B
NEePCIeKTHRE — BAXKHBIM, M €ro CJAeAyeT IPUHSTh BO BHH-
MaHHe [pH XapakTepHCTHKE 3alperoB B CORHAJIBHOM pery-
JUPOBAHUH U B IpPaBe.

O1 mOHOHOPM nepsoboiTHOZ0 Ormeuass csBoeobpasme cuc-

oduecrTsa — K npasy TEMbl COUHAJJBHOTO  pPEryJaH-
poBaHUs  NEPBOOLITHOTO 00-
mectsa, ee, B o6meM, 3al-
peTHTENbHBLIH XapaKrTep, HYXKHO BHJETb H TO, UTO B HEH
CYUIECTBOBAJIH 3JeMeHThl OyAYLero CONHAJIBbHOTO pPeryJ-

® Mcropus mepsoGuiTHOro ofulecTBa. dnoxa nepBoOuTHOR poposoi
obuuusl, ¢ 223,

10 Tam e, c. 554. Heckospko paubuie apropsl 006paniaior BHH-
MaHHC Ha TO, 4TO HepBOOLITHBIe OOBINAH «OCMBIC/HBAIOTCH 3ayacTyio
KaK MNpeANHCAHHSA, HCXOASIIHE OT CBEPXBECTECTBEHHBX CYUIECTB H MOA-
KperIieMble  PEJIMFHO3HO-MarilieCKHMKM  CaHKUHAMH» (. 543).
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DOBaHHs, 3JEMEHTH, KOTOpPble N0 Mepe pasBHTHA OOIEeCT-

Ba, COMNPOBOXKJAABINEr0oCS pPasJoXKeHHEM IMepBOOHTHOOG-
IMUHHOTO CTPOsl, KpemJd, HaOUpAJIH CHJYy H yKe B Kiac-
COBOM OOIlecTRe CHITpaJH H3BECTHYIO pPOdb B (DOPMHpPOBa-
HHM HOBOH, KJaCCOBOH, MOJUTHYECKOH CHUCTEMBI COIHAJb-
HOTO PeryJIHpOBaHusl.

Pewaromee 3pech — cBOEro pofa DPeBOJIOUHA B CHCTE-
Me COLHAaJbHOrO PeryJupoBanHsi, o0yciaOBJeHHAs IOsBJIE-
HHEM H3GHITOYHOTO  NpOAYKTA, YacTHOH cOBCTBEHHOCTH,
pacnagoM ofmiecTBa Ha KJacchl H BHPAYXKEHHas B IOCTe-
IeHHOM «pacHielN/JIeHHH MOHOHOPM»!!, QopMmuposanue Ha
nx Gase OTHOcHTEJIbHO 000coOJIeHHOH NepBOOHTHOR Mopa-
JIH, KOPIIOPATHBHBIX HODM, a Takxke (B CBS3M M BO B3aH-
MOOOYCJIOBJIEHHOCTH C BO3HMKHOBEHHEM TIOCYJapCcTBa)
HODM TpaBa, IopHAmueckoro peryauposanus!?, Ilocmor-
pPHM HA BCe 3TH MPOLECCH C TOUKH 3PEHHUs Pa3BUTHUS B CO-
IHaJbHOM peryJHpOBaHHM JO3BOJEHHH H 3ampeTos.

UeTblpe sBJEHHS INPEACTaBJSIOTCS  3Iech HanboJee
BaKHBLIMH.

ITepBoe. D10 — npuobperenue 00380ACHUIMU CAMOCTO-
ATeAbHOl poau u ee soagpacTanue. Ecam B npaobillecTBe,
Ha HayaJbHBIX CTAJAUSIX DPa3BHTHs HepBOOLITHOrO OOCIIecT-
BA «IPaBay OT[EJbHLIX UJCHOB KOJJEKTHBA H ODPTaHOB ca-
MOYIIDABJCHUS TPEACTABAAIN coO0OH raaBHBIM oOpaszom
060POTHYIO CTOPOHY 0G93aHHOCTeH, OBIIM HEOTHeNUMbLl OT
HHX (4TO M CBHLETEJNbCTBYET O HEPA3/€JbHOCTH MpPaB M
o0si3aHHOCTeHl B MEPBOOLITHOM OOLUECTBE), TO IO Mepe [e-
pexoZa OT NPHCBAMBAOUICTO K IPOH3BOASIIEMY XO3SHCT-
By, IO Mepe pa3BHTHSl TOBAapHO-JEHEXHBIX OTHOLIEHHH,
[OSIBJEHHST YaCTHOH COGCTBEHHOCTH, HpeBPAalleHHsd OPraHoB
CaMOYNDABJICHHS B IOJHTHYECKHE OpPTaHel, MOJyUEHHS
JHUHOCTHIO CAMOCTOSITEJIBHOTO COLHAJBHOLO CTATyCca BCE
Gosee caMOCTOSTE/NbHOE 3HAYeHHEe OOpETaroT mpasa, KOTO-
pHle HAYWHAIOT BHIPAXKATH M3BECTHYIO AO3BOJEHHOCTL TO-
r0 HJH HHOTO MOBEJEHH HHAMBHAOB, MX DY, OPraHoB
counansHoi BaacTH. Torma-to IJs XapakTepHCTHKH CTa-
Tyca B (QyHKUHA CyOBEKTOB  OOLIECTBEHHBLIX OTHOIIEHH
nepBo6LITHOrO ofulecTBa M OKa3bIBAETC HEOOXOAUMBEIM Hc-

N Cwm.; Hepuwwuy A. H. Tlpo6ieMbl HOpMaTHBHOH 3THOrpaduu. M.,
1979, c. 213 u ca.

12 YurepecHsle coo0paxeHHs o IpoueccaX, CBS3aHHEX ¢ MOHOHOD-
Mmamu, cM.: Jdykawesa E. A. Ilpao, wMopaab, JuuHocTb. M., 1986,
c. 48 u ¢
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[0oJNb30BATh TEPMUH «mpaBo». M XxoTa, Kak mnoKasad
®. Durenbc, OPUMEHHTEJbHO K NePBOGHITHOMY OOINECTBY
«eli€ HeJb3sl TFOBOPHTh O HpaBe B IOPHAHYECKOM  CMBIC-
aes!®, HCHONb30BaHWe TAKOrO TEPMHHA CTAHOBUTCH BO3-
MOXHBIM H HeoDXOJHMBIM HOTOMY, 4TO Deub HJET O Mepe
CONHANBHO ONpaBlaHHOH CBOOGOAH NOBEJCHHS, O NO3BOJIEH-
HOCTH KaK 3JIEMEHTE COIMaJbHOTO pery/auponanus. B co-
OTBETCTBHH C 3THM IPH OCBEUleHHH IepBOGHITHOrO 06IecT-
B4, B 0COOEHHOCTH [EPHOAA MOCJE HEOJHUTHYECKOH peBo-
JIIOLMH M TIepexojfa OT MPHCBAHBAIOIIEr0 K MPOH3BOAAINEMY
X031 HCTBY, HCHOJB3YIOTCS TOHSTHS, BHEIpaxKalollue Ty HJH
HHYIO CTeNeHb J03BOJIEHHOCTH MOBEACHHS, — «OTILOBCKOE
paBoO», «MaTEePUHCKOe NIPABO», <IPABO Ha NPOAYKT» H T. J.

JTHorpad)uuecKre MaHHbIE CBHJAETENLCTBYIOT O CJOXK-
HbIX, MHOTOCTYIEHUYATBHIX mpoueccax ($OPMHPOBAHHUA H03-
BOJIEHUH — cyObeKTUBHBIX mpaB. llepBomauasnsHo B ofjac-
TH HMYIIECTBA OHW TOJAYAC HMEJN XapakTep nmpama coOCT-
BEHHOCTH POJAOBOrO sApa H IIpaBa MOJb30BaHHA €0 O6IIU-
HBI, CBSI3LIBAJNCL C JOMOXO3SiCTBAMH, ceMbiMH. MHTepec-
HO, YTO «B NOCJEPOJOBHX OOINHHAX 3eMJIeJleNbUecKas Npo-
AYKUMA, KaK HpaBHJo, NOTpebasiach BHYTPH XO3IHCTB H
OTACNLHBIX CEMeH, TOTAa KaK OXOTHHYbS, a HHOLA H DHI-
6os0BYecKas Lo6BIYa IMIHPOKO paclpepefisiach MepKIy
BCeMH OOHIMHHUKaMH. B OTHOHIEHWH NepBOfd, TakuM 06-
pasoM, JeHCTBOBA/JIM HOBBIE HOPMBI, BHIPaGOTaHHHIE B yC-
JIOBUSIX PAa3BHTHS NPOHM3BOAALICTO XO3SHCTBA, 4 B OTHO-
IIEHWH BTOPO¥ — APeBHHE TPAAULHOHHEIE HOPMHI, J0OCTaB-
LIHECH B HACJEACTBO OT INPEAUICCTBYIOMEH smoxu»!4,

B paccmarprBaeMBIX YCJOBHSAX Ha HO3AHHX CTagHAX
PasBUTHsl MEPBOOHITHONO  OOMIECTBA, KOTJa NPOHCXOAUT
passoxenne MepBOGEITHOOGIIHHHOTO CTPOSI, CHCTEMA COLH-
aNbHOTO  PEryJHpOBaHHA H3 NPEHMYUICCTBEHHO 3alpeTH-
TeJIbHOH CTAHOBHTCS  3aANPETHTENBHO-A03BOJHUTEALHOH. B
HOCMEAYIOWEM K€, B YCJIOBUSIX KJACCOBOIO OOLIECTBA, Pas-
BATHE JNO3BOJIEHHH OKa3blBaeTCs BaxKHEHAINHM, onpeaess-
IOIHM NPOLECCOM B CHCTEME CONHANBHOIO DEeryJupoBaHHus,
KOTODPBHIi B COOTBETCTBHH C TpeGOBAHUSAMH  3SKOHOMHKH,
HHBIX MOTPeGHOCTeH K/1accoBOro O6LIECTBA M NPHAAET ITOH
CHCTeMe 4YepThl, XapakTepHBIE AJS TO'C HJIM HHOTO 3KOHO-

B Mapre K., 3neeasc @. Cou., 1. 21, ¢. 46,
14 Mcropus nepBoObITHOTO oOWiecTBa. Jnoxa HeppoOGHITHOA poAo-
BOM o6wuHH, c. 356.
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MIUECKOr0, COINMA/bHO-IONUTHUECKOrO cTpod. IIpu 3TOM
CaMO pa3BUTHE JO3BOJIEHHH HJET INPEHUMYINECTBEHHO B
JABYX IJIOCKOCTSIX: @) B INIOCKOCTH MOJHTHYECKOA BJACTH,
KOT[ia FOCYAapCTBO, MHBE CYOBEKTH NOJWTHUECKOH BJIACTH
CTaHOBATCA HOCHTEJIAMH BJACTHHIX OYHKOME, oOperainr
MpaBO IOCTYNaTh 10 CBOEMY YCMOTpeHHIO; 6) B MJIOCKOC-
TH JIO3BOJIGHU[I MJIsi HHAMBUA, UeJOBEKa, TIPyNN JIOAeH,
KOTZa OHH HMEIOT H3BECTHYIO Mepy COIHaIbHOH CBOOOMHL.
B cooTHolueHHH YyKazaHHBIX HadaJa B 006JacTH J03BOJIE-
HUH («BJACTHO-UMIEPATHBHBIX JO3BOJIEHHH» H «aBTOHOM-
HBEIX JO3BOJIEHHH») — cBoero poja (OKyc Bcefdl moCaery-
IOmel HCTOPHH COLHAJBHOTO PperyJHpOBaHHS KJACCOBOTO
obliecTBa.

Bropoe. D10 — npeobpasosanue u usmeresiie noasoxce-
HUs 3anperog B CHCTEMe COIHAJBHOrO peryamposanusa. U
JeJIO HE TONBKO B TOM, YTO IO Me€pe€ Da3/I0XKeHUs NEepPBO-
OLITHOOOLIMHHOrO CTPOSA H IOSBJEHHs OTHOIICHHH KJac-

COBOTO TOCHOJCTBA NPOHUCXOMAAT NPeoGpasoBaHus 3ampe-

TOB IO cojepxKaHHio (M3 cpejcTBa oOecHeduecHHs CIJIOYeH-
HOCTH H €JMHCTBA KOJIJIEKTHBA OHE Bce 0oJiee mpeBpalia-
I0TC B CPEACTBO (DMKCANUM  IPHBHJACTHH TOCIOACTBYIO-
HIHX HHAMBHIOB, COXDAHEHHUS] M YIPOUYEHHS HX TOCHOACTBA;
H 3TO OTpaxKkaercs Ha xapakTepe KOMIIGHCAUHOHHBIX U Ka-
paTeJbHBIX CAHKLUHH M MHOTHX JPYTHX HHCTHTYTOB). Bech-
Ma CYIIeCTBEHHO TaKKe TO, UYTO B CBf3H ¢ <«pacilel/ieHH-
e€M» MOHOHOPM 3alpeThl, HMEIOLHe II0 CBOeH NpHpOJE He-
[OCPENCTBEHHO-COHAIBHBIH XapakKrep, B OCHOBHOM <(YXO-
IAT» B cepy Mopand, BOIJOIIAITCA B HOPMax MEpPBO-
OLITHOH, a4 3aTeM pPAaHHEKJAAaCCOBOH MOpaJH, yame BCero B
MOpAaJIbHO-DEJINTHO3HEIX HOpMax. A yxe oTryga, u3 o6-
JIACTH MODaJH H DeJUTHH, OHH, BoOpaB B cefs MHOroe us
3THX cdep OOIECTBEHHOrO CO3HAHHUs, BO3AEHCTBYIOT Ha
OOLIECTBEHHYIO KH3Hb, a4 TaKXKe — O6GpaTHM BHHMAHHE Ha
3TOT MOMEHT — BOCIPHHHMAIOTCA  NpPaBoM, (GOpMHpPYIO-
HIMMCS1 B KJaccoBoM ofmecTse. Takodl MHOroctymeHYaThi,
3Ur3aroo0pasHblfi NyTh DAa3BHTHS 3aNnperoB NPH CTAHOB-
JIEHHH KJIaccoBoro ofmiecTBa emle Gosee yOpouwma HX 006-
Iui xapakTep (B yKa3aHHOM paHee CMBICJIE), IPOAUKTO-
BAHHBIA WX H3HAYAJbHOCTHIO H BHITEKAIOMEH OTCIOHA He-
NPEPEKAEMOCThIO, KECTKOCTBIO, OCBSITHI HX H3BECTHBLIMH
MOPAJbHBIMH HA€aNaMH W OPHHUHNAMH, DPEJHTHOSHBIMH
JOTMaMHi M NpEACTaBJCHHAMH. B CBA3W ¢ 3THM, NOMUMO
BCEr0 HHOI'O, CTAHOBHTCH SICHBIM, I[OYEMY HOBCEMECTHO,
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B PasHBIX YTrONKax NJAaHEeTH OpH (GOpMHDOBAHHH H Pa3BH-
THH IIpaBa MOXKHO KOHCTaTHpOBAaTh, YTO B KauecTBe OJju-
sKafIero HWCTOUYHHKA  IOPHAMWYECKOr0  DEeryJHpOBaHHA B
3KCONYATATOPCKHX OOIIeCTBaX BLICTyNaJH MOpaJb Hu pe-
aurus (M KJ10YeByl0 poJb HIpagd TYT rOCHOACTBYONIHE
WHAHBUABL — HOCHTEJH TIOCIHOACTBYIOUICH MOpaJH H pesad-
rHO3HBIX KYJbTOB) M UTO MOPadb H PEJHTHS HOCTOSHHO
IpPefCTaBJsIUCh KaK sBJeHHs (0Jiee BEHICOKOIO PaHra, Kak
HEYTO TaKoe, UTO H3HAUAJBHO «BLIIIE», YeM TPaBO, HOPMHI
3aKOHa, XOTA B AEHCTBUTEJNBHOCTH, 1O HACTOSILEMY TIJIy-
OVHHBIH HCTOYHHMK COOTBETCTBYIOIIMX HOPMATHBHHIX IIOJIO-
JKEHHH HY)XHO BHAETh B 3KOHOMHKe, ADYTHX VCJOBHSIX
JKUSHENEATEJNbHOCTH JI0Aeld B o0HlecTRe.

Tperbe. D10 — nossiuienue ydeaprozo 8eca U uamene-
Hue XapaxkTepa no3uTUBHOzo 00A3bl8aHuUs. B cBA3H C Ile-
PEXOAOM INepBOOLITHOrO OOIEeCTBa OT MNPUCBAKBAIOIIETO K
NPOU3BOJSINEMY XO3AHCTBY, Pa3BUTHEM 3eMJIEJIeNHsi, CKO-
TOBOACTBA, peMecaa 0Kasanoch HeoOXOAMMBIM B 0OJblIeH
Mepe HCHOJb30BaTh HE TOJBKO JO3BOJIEHHS], BHPaXKEHHbIE
B IpaBax cy0beKToB, HO M TAKOH KOMIOHEHT COLMaJbHOTO
peryJHpoBaHus, KakK [NO3HTHBHOE OOs3HBANHE, BBOJSILEE
AKTHBHOE MOBeleHHe CYODBEeKTOB B CTPOTO ONpeleJeHHOe
pycio. C BO3HMKHOBEHHEM KJAcCCOBOTO OOMEecTBa YARJb-
HbIl BeC NO3HTHBHOIO OOA3BIBAHHS BO3DPOC HACTONBLKO H
ero xapakTep H3MEHMJCS TaK, 4TO OHO BCJe] 3a 3ampera-
MU H JO3BOJIEHHSMH 3aHSJIO BUJHOE MECTO B CHCTEME CO-
HUAJbHOrO peryJiupoBaHus. Bmecre ¢ Tem BpaAx Ju OblIO
OB DpaBWJABHBIM BHACTb B NO3HTHBHBIX OOSI3LIBAHHAX,
00yCJIOBJICHHBIX OpraHu3aluedl 3eMJefeus, CKOTOBOACTBA
H peMecJsa, 49yTb JM He IVIaBHBLI{ KaueCTBCHHBIA CJIBHT B
CHCTEME COLHAJbLHOTO DPeryJupoBaHUs, XapaKTePH3yImHH-
¢, B YACTHOCTH, BO3HHKHOBEHHWEM IpaBa. Befp I0O3UTHB-
Hoe 00s3biBaHHE MOXKET CYUIeCTBOBAaTb — H JONTOE BpeMsi
B nepBoOHITHOM o0mecTBe CYIIECTBOBAJO — B PAMKax
taby. Hasi cucTeMbl K€  COLHAJNBHOTO  PeryJHPOBAaBHA
KjaaccoBoro obmectBa HauboJjee BaXKHBIM CTaJg0 TO, 4TO
M3MEHHJICA XapakTep MO3UTHBHOIO OO6sA3biBaHUA (3TO H
HOBJEKJO BO3DACTaHHE €ro YAQIBHOrO Beca): MOSHTHBHOE
00s3piBaHKMe TNPHOGPENO  BJIACTHO-UMIEDATHBHEIE UYEpTHL
A 3TO 3HAYHT, YTO OHO CTAJO CTPOHTHLCS Ha TOH BJACTHO-
HMIEPaTHBHOH MO3BOJIEHHOCTH, KOTOpas NPHCYIla T[ocy-
AapcTBeHHON BaacTdH. M B KOHEUHOM WMTOre Bce 3Ke
peliaomuM AJs COUHAJLHOTO DETYJUPOBAHHsS OKA3LIBAIOT-
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csi He caMu mo cefe NO3UTHBHHE OGsS3BIBAHHUS, a JO3BO-
JICHHS.

YerBepToe. ITO — B03HUKHOBCHUe Npasa KaAK KAACCO-
8020 HOPMATUBHO20 UHCTUTYYUOHHO20 00pasosanus. 3Ha-
YeHHe 5TOr0 (peHOMeHa COCTOHT He TOJhKO B TOM, UTO HO-
SIBHJICSI HOBHIH BHJA COLMAJBHEIX HOPM — IOPUAHYECKHE
HOpMLI. Bo3HHKHOBeHHE npaBa 3HaMEHYeT KaueCTBEHHEHIH
CIBHI — BTOPOH MO CBOeH 3HAYUMOCTH B HCTOPHUU peryJs-
THBHOH KyJIbTYpH IHOCJ€ IOSABJEHHS HOPMAaTHBHOTO COIH-
ajpHoro peryJaupoBanus BooGie. ['mashoe snech — hopmu-
poBaHHe oco6oro, BHellHe OO'BEKTHBUDPOBAHHOTO (HMeHye-
MOTO <«NpaBO») HHCTHTYLHOHHOIO 00pasoBaHHs, KOTOPOE
uMeeT Habop CBOHCTB, IO3BOJISAIOIUHX €My ObITh MOIHOH
COILMa/bHO-KJAaCCOBOH CHMIOH B KHU3HH obuiectea. Dopmu-
poBaHHe @paBa KakK 0cO60ro HMHCTHTYIHOHHOTO o06paso-
BaHus, JJIsl KOTOPOTO XapaKTepHa NOBOJLHO BHICOKAs CTY-
neHb BHeIIHedl O0DbeKTHBH3AUHMH M H3BECTHAS OTUYXKIEH-
HOCTh OT HEMOCPeACTBEHHO  YeJOBEUECKHX  OTHOIIEHHH,
CBAISaHO C 3aKOHOM, APYTHMU HOPMATHBHEIMH, 4 TakKKe
UHIHBHAYaJbHbBIMH aKTaMH-HOKYMEHTAMH, YTO H IIPHBOJHT
K INOSIBJEHHIO IHCAHHIX HCTOUYHUKOB M (opMasbHO-OIpe-
JEJIeHHBIX HOPM, CHOCOOHBIX OBITb M HOCHTEJNAMH HHTEJ-
JEKTyaJbHOIO  COLEpXKaHUs, 0006IHeHuH — BaKHEHIIHUX
BHEWIHHUX II0KasaTesell, XapaKTepU3YIOIHX BO3HUKHOBEHHUE
[IpaBa KaK HHCTHTYLHOHHOro o6pasoBanus’s.

"~ KakoBo Xe 3HayeHHe NpaBa KaK HHCTUTYHHOHHOTO 06-
\paSOBaHHﬂ AJIS COLMAJbHOrO PEryJHpoBaHHs, €CAH pac-
("CManHBaTb [paBO MOJ YFJAOM 3DeHHs M03BOJIEHHH M 3all-
\ PeToB? ITO 3HAueHHE TJIaBHLIM 00pasoM 3akK/IIYaercs B

5 C paccMmaTpuBaeMBIX MO3HLHE c/lelyer NPU3HATH BeChbMa MHH-
TEPECHHM nNoJoXenue, chopmyaunposannoe A. B. Benreposbim u H. C.
BapaGamesoli, o poau arpoxaneniapeil B ¢GOPMHPOBaHHH mpaBa B
paHneseMJefenbyeckux obmectBax (cM.: Beneepos A. b., Bapabawe-
ea H. C. Hopmarusuasa cucrema H 3(G¢eKTHBHOCTb OOIIECTBEHHOTO
npoussoacrea. M., 1985, c. 273—274). K coxkaneHHio, 0AHAKO, 4BTO-
pPBl He CBA3aJH 5TO H PSR APYTHX HHTEPeCHHIX HOJOXKeHHH ¢ obulei
XapaKTepUCTHKOH 3aKOHOMEDHOCTeH CONUAJbHOrO  PeryJHpOBaHHS H
BO3HMKHOBEHHS IpaBa. OITHM, [O-BHAMUMOMY, MOXHO OGBACHHTH TO
npeyBesuuenHo GoJpllloe 3HadeHHe, KOTODPOE OHH NPHIAIOT [O3UTHB-
HbIM OOsI3BIBAHMSIM, [10J1arasi, B 4aCTHOCTH, YTO MMEHHO OHH BHIpaxKa-
I0T BO3HMKHOBeHHe npasa (TaM e, c. 263). 3xech aBTOpH He Yy4Jd
PSA y¥e HMEWILHXCH B JHTepaType paspaborok. B paccmaTpHBaeMoM
OTHOWIEHHH npeAcTaBjsercd GoJsee ybenurenbHoi mosunus JI. C. Asu-
ua, CBS3BIBAIOLIEr0 C IOPHUAHYECKHM pETYJMPOBAHHEM IIpeKJe BCEro
nossosienus (feuy JI. C. IlpaBo u conuausm, c. 13).
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TOM, YTO NpaBO CTAaHOBHTCA TOH couuasbHOf ¢GopMoil, NpH
MOMOIIY KOTOPOH JO3BOJCHHAM M 3amnperaM  [pHAAETCH
HeoOX0AHMAasl ONpEAeJeHHOCTh H 0ojiee BBHICOKas HOpMa-
tiBHOCTL (06006ulenHoCTh), 0O0ycJOBJCIHbBIE OOBEKTHBHBI-
My TpeOOBAHUAMH JAHHOTO KJIacCOBOro oOINEeCTBa, a Takxke
coo0I1Ial0TCca ApyTrHe NPaBOBHIE CBOHCTBA, B TOM 4YHCJIe 00-
meo6s3aTebHOCTb. BcejieACTBHE BCEro 3TOrO OHH INEPEBO-
JATCS B HOBYIO INIOCKOCTb, CTAHOBSITCS MPABOBHIMH J03BO-
JIEHUsIMH ¥ 3alperaMH, HeNOCPeNCTBEHHO BBIPAKAIOIIUMHU
(uepe3 MHCAHbBIE HCTOYHHKH) MHTEJJICKTYaJbHO-H1€0J0TH -
yecKoe cojAep:KaHHe H NMOAAEDPKHBAEMBbIMH NPHHYAKWTEIbHOH
cHJI0# rocynapcTea, IIpydeM mpaBo uMmeer mepBoouepejHoe,
IpEeMMYLECTBEHHOE 3HAUEHHE JIsi JO3BOJIEHUII: ecn 3ampe-
Thl, KAK [OKAa3bIBAET HCTOPHS PEryJsTHBHOH KyJbTYpHL J0O-
KJaccoBoro ofliecTtBa, B AOCTATOUHOH Mepe Morjau OHITb
«OTIpeAMeUeHbl» ¥ MOJYYHTh FADAHTHIO B cUcTeMe Taby, TO
B OTHOUIEHWH [O3BOJIECHUH MOCJAEJHsAS OKa3blBaeTcsl COBEp-
neHgo GeccuapHol. MMeHHO 3THM, HAAO moJaraTb, MOXKHO
06bSICHHTb, YTO IPOUCXOXKAEHHe H jJanpdeiimias cyabba
npasa W JO3BOJIEHUH, ONpaBAbIBasi CYIIeCTBYIOIlee 37eCh
TePMHHOJIOTHYECKOE CXOJACTBO, NPOHCXOAAT B TECHOM €JH-
HEHWH, B Hepasle]bHbIX KOHTAaKTaX. 3HAMEHATeJNbHO, 4TO
B. V. Jlenun, naBas yHUYTOXKAIOUIYI0 KPHTHKY 3aKOHOjA-
TeJbCTBY Hapckol PoccHu M DOJAYEPKHBAA B CBSI3H C 3THM
3HavyeHHe 3alpeToB, B TOM 4YHcae OOWIMX 3anpellleHui, B
KOHEYHOM CUETe OIEHHBAEeT AOPEBOJIOLMOHHYIO 3aKOHOIa-
TeJbHYI0 CHCTEMY uepe3 LO3BOJICHMs, depe3 npasa. B map-
CKOM 3aKOHOJaTeNbhCTBe, o6pallaer OH BHUMaHue, ¢ OAHOH
cTopoHbl (a7 pabouMx), NMpaBa «MepedyucJeHs ¢ IOJHOH
TOUHOCTBIO®, a ¢ ApPyrodl (AN MHHHUCTPOB, [PYTHX JIHI
aJMUHHCTPAINH) — CYLECTBYyeT LIMPOKOe, HHUUeM He orpa-
HHUEHHOE MPaBO «3aIpeliath BCE, YTO YTOAHO». ©

W eme onno 3ameuanue. PaciienseHne MOHOHODM IIDH
pPasyioXeHUH NePBOOLITHOOGIIUHHOTO CTPOs, (OPMHPOBa-
HHE Ha HX OCHOBe psAAa DPA3HOBHAHOCTEH COLHANBHBIX
HOPM — MODAaJ/IbHBIX, IOPHIHUYECKHUX, KOPIOPATHBHHIX H ADPY-
TUX, — HaAO INoJaratb, He O3HayaeT [OJHOTO HCYE3HOBE-
HHUSI TOrO NMepBUYHOTO, U3HAYAJLHOTO B COLHAJBHOM pery-
JUPOBAHHH, 4YTO OauKaKIIUM 06pa3oM CBSI3LIBAET ero ¢
00BEeKTHBHLIMH TpebGOBAHUSIMH  3KOHOMHYecKoro Gasmuca,
MHBIMH OOBLeKTHBHBIMH NOTPEGHOCTSIMH  KJA4CCOBOLO 00-
mectra. BrnpoueM, 060 BCeM 3TOM TOBOPHTCS 3[€Ch JHIIbL
KaK mepBas HaMeTKa, HAy4YHOe mnpennoJioxenue. Ham ele
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NPEeJCTONT MOBHHUMATENbHEe NPHCMOTPETbCS K SIBJICHUAM
npaBoBOfi JAeACTBUTENbHOCTH H NONLITATHCSH OTBETHTH HaA
BONIPOC, HeT JH cpeAl HHX TaKHX, KOTOpHE [POAOJ-
JKaloT HecTH Ha cebe neyaTh BOT 3TOH [NePBHYHOCTH, H3-
Ha4YaJbHOCTH.

Hossonerun u sanpers Iaa KmaaccoBoro  0OOIIECTBa
8 cucTeme CoyuanbHO20 XxapakTepHa aHb(epeHunpo-
peay””pofgz”';zgga“oaoeo BaHHad CHCTEMa CONHAJ/IbHO-
“ ro peryJupoBaHus, CKJIalbl-
BAaOILAsACA M3  HECKOJbKHX
Pa3HOBHAHOCTEH CONMAJNbHBIX
HOPM (U HHBIX COLMAJbHBIX PEryJsTOPOB), CPEAH KOTOPHIX
Ha IepBOE MECTO BBIABHIAETCS INIPAaBO — IOPHANUYECKOe pe-
ryanpoBanue. FIMeHHO B mpaBe BOMJIOWIAIOTCS, PeaTH3YIOT-
C M 3aBEPIIAIOTCA T€ MNPOLECCH B CHCTEME COULHAIbHOTO
PeryJHpOBAHHUS, KOTOPBIE TNPOHCXOIST MPH PasJjOXKeHHH
nepBOOGHITHOOOMUHHOIO cTposi. Tak, 3amnpeTsl CTald BO
MHOTHX CJydyasx MOpa/JbHBIMH HauajJaMu H yXe KaK Mo-
pajbHBle Hayala BHPA3WIHCL B IODHIAHUECKHX HOpMax,
obecneynBaeMblX  NPHUHYIUTEJBHOM CHJOH TOCyZapcrsa,
KOMIJIEKCOM MOIHHX HOPHAKYECKHX caHkUul. Pesko pac-
IHpUBLIKECs MO 0ObeMy MNO3HTHBHHIE OO6A3BIBAaHHA (CBS-
3aHHBI® C (PUHAHCOBO-HAJOIOBBIMH  BOIPOCAMHY, BOEHHOH
cayXKOOH H T. 1.) TOXKE B OCHOBHOM OXBATHIBAJHCH TENEPb
MpaBOM, MPOBOJUIMCHL B KH3Hb I'OCYNAapCTBEHHOH BJACTBIO
uepes ppugHUYecKHe MexaHH3MBbL UTOo e Kacaercs J03-
BOJIEHHH, B 0COOEHHOCTH B 06/1aCTH COGCTBEHHOCTH, (YHK-
IIHOHUPOBAHHS CaMOH TOCYAapCTBEHHOH BJACTH, TO OHH,
HENOCPEeACTBEHHO BhHIPAXKasl 3KOHOMHYECKOe H IOJHTHYEC-
KOe TOCHOACTBO B KJACCOBOM OOIIeCTBE, HAXOAAT B IIpa-
B MPEHMYIIECTBEHHYIO OIPaHHYEHHyl0 ¢(OpMy omocpenc-
TBOBaHUA. IIpaBo B K/accoBoM oO6uiecTse — rJaBHAS, J0-
MHHHDYIOILAA U ONpeAe/doumlas MNOACUCTEMA B CHCTEMe
COUHAJILHOTO DeryJMpOBaHUsl, NPH3BAaHHAs BLIPAXKATL KO-
peHHble MOTPeGHOCTH OGIIeCTBA, OCHOBHBIE HHTEpPECH TOC-
TOJCTBYIOILErO KJjacca.

B cBsi3H ¢ 3THM yMeCcTHO BBICKA3aTh BOT Kakoe obiiee
coobpaxeHHe O ABYX [JIABHBIX perynasTopax B KJAacCOBOM
o0lecTBe — MOpaJH 4 IpaBe.

IIpuaaTo cuurath, YTO NMpaBO — GoJee KEeCTKHH, CTPO-
THH peryasTop, a Mopajb — Gojee MSTKHH, HE CTONb CTPO-
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ruii, B Gosbllei Mepe COOTBETCTBYIOIIMH JIYXOBHBIM Haua-
jgaM B JKH3HH JIOfeH H MOTOMY HMMEIOIIKH AajbHIOW mepc-
[IeKTHBY B CBOEM CYLIECTBOBAHHH M B Pa3BHUTHH 0OLIECTBA.

B Tako#l omeHKe MopaJd H IpaBd, HECOMHEHHO, mpa-
BHJIBHO TO, UTO [J51 Ipapa, ACHCTBHTEJNLHO, XapaxTepHa
60Jbl1asi YeTKOCTh, CTPOTOCTh ¥ (POPMATH30BAHHOCTL PeEry-
JAMPOBAHHS, H TO, UTO OHO KOHUEHTPUPYET XKEeCTKHe Trocy-
JAApCTBEHHO-TIPUHYUTE/IbHBIE MEpPHl BO3AEHCTBHS. OILHaK9
ecqH paccMaTpUBaTh MOpaJb H NIPABO JeTaJH3HPOBaHHEH
¥, B 4aCTHOCTH, B IIJIaHE TOTO, HACKOJbKO OPTaHUYHbBL IS
HEX 3ampeThl W J03BOJIGHHS, TO NOAOOHAA OLEHKa HyXKAa-
eTCsd B YTOYHEHHSAX, U AOBOJDBHO 3HAUHTE/BHLIX.

[Tpexpe Bcero, cojepxKalluecs B INpaBe 3amlpeTs (B
TOM YHCJe OGOJBLUIMHCTBO 3aNpeTOB, 3a HApYLICHHE KOTO-
pHIX OpelycMaTpHBaloTcsl Haubo/ee KecTKHe MEepEl rocy-
JapCTBEHHO-IIPHHYIHTEJIBHOIO  BO3/JEHCTBUA — MEPHEl  yro-
JIOBHOH OTBETCTBEHHOCTH) <«HDHIJIH» B HEr0 H3 TOCHOJ-
CTByWOILed Mopasau. M 3ampersl aleMeHTapHOro, ofIlleyeso-
BEUECKOI0 OOIIeXHTHsI (He HAapyWaTh JHYHYIO TeJIeCHYIO
HeIIPUKOCHOBEHHOCTh, He OCKOPOJ/ATL ueJOBeKa M [p.), H
3alpeThl CHEHAGHYECKH KJAacCOBOIO COLEPIKAHHS, INpPU3-
BaHHbBle o0ecrneunBaTh HETMPHKOCHOBEHHOCTb, 3ALIUTY JaH-
HOTO CTPOsi, — BCE 3TO IO CBOEMY IMPOHCXOXACHUIO BCTh
TpeGOBAHHS TIOCHOACTBYOINEeH Mopann. CaMH XKe XKECTKHE
FOCYLapPCTBCHHO-BJACTHbIE  MEpbl BO3JEHCTBHS BOCXOAST
K TOCYRAapCTBY H, CTPOrO TOBOPS, HE XapaKTepU3YIT He-
IOCPEACTBEHHO-NIPABOBOE COJEPIKAHHe IOPHIUYECKOrO pe-
TyJHPOBAHHUSA, €r0 cnenudHKy. Boaee Toro, oHH MOTOMY-TO
IpH peXuMe 3aKOHHOCTH H BHIpaxKAaloTcs B IPaBe, 4TO Ta-
KHM [NyTeM OKasbiBaeTcsi BO3MOXKHBIM HX VIOPSAOUHTH,
T. €. OlPAHMYATH YETKUMH PAMKAaMH, AOCTHFHYTb €JHMHCTBA
TPUMEHEHHUs, TOAYHHATL €JAMHBIM NPHHUHUIAM, CTPAroi
npoueaype.

Yro xe mnpHCyHle NpaBy MmO caMOl  €ro COUHAJbHOI
IPHPOJE, MO 32KOHOMEPHO CJOXKHBUIUMCH B CHCTEME CO-
LHaJbHOTO PEryJHPOBaHHsT (HYHKIHAM?

Kak 270 HH MOXKeT NOKa3aTbCA HEOXKHMAAHHBIM HA mep-
BHIl B3IVIsiA, K MNPaBy — CHCH(PHUUECKOMY CBOeoOpPasHOMY
peryasropy — OamKadmuM o6pa3soM  OTHOCATCS  MMEHHO
JO3BOJIEHU, BBIPAXKAIOLIHE COUHANBHYIO CBOGONY, CONH-
aJbHYI0 aKTUBHOCTh Jw0Jef, T. €. sBJeHHs, N0 «HOMEHK-
JaTtypes COUHAJbHLIX LEHHOCTeH Kyaa 0oJjee BLICOKHE H
3HQYUMble, YeM 3anperbl U TeM foJjiee KeCTKHe NPHHY/HU-
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tTenbHpie Mepul BoziefictBus. M 310 0o6bAcHAETCS TEM, UTO
paBoO — KaK pa3 TaKoOH IO CBOMM CBOHCTBAM COLHAJb-
HBIi DEryJsiTop, KOTOPbIi B NPHHIMIE CNOCOOEH YETKO H
TOYHO 34KPENHTb [TO3BOJEHHS H TapaHTHPOBATh HX pe-
ajbHOCTh, HX (aKTHUECKOe OCYILIECTBJACHHE HaAJIeXallHt-
MH o6ecneuHTeJIbHBIMH CpeAcTBaMH. Bor H okasmBaercd,
uTo crnenr@uKa COMWAJNBHBIX SBJEHHH TOYHO COOTBETCTBY-
€T HMCTOPHYECKU CJIOKUBLIEHCS TEPMHHOJIOTHH: ODABO TO-
TOMY H <«MPaBO», YTO OHO <«TOBODHT O IIpaBax», SIBJAETCS
YCTOHYHBEIM TOCYJapCTBEHHO-BJACTHHIM KDHTEpHEM OpH-
JHYECKH JO3BOJIEHHOTO H HENO3BOJEHHOr0 B 006/1aCTH IIO-
BEJEHHST JIIOJEH CO BCEMH BBITEKAOIHMH OTCIOAA MPaBo-
BLIMM HHCTHTYTaMH, TMPAaBOBLIMH CpeACTBAMH H MEXaHHS3-
MaMH. v

KoHeuHo, BO BCAKOH HAIUOHANBLHOR MpPaBOBOM CHCTEME
«mepeMellaHo Bce» — eCTh M 3aMpeThl, H TO3UTHBHBIE 00s-
3BIBAHHS, M [03BOJIeHHs; 6OJee TOro, B 3aBHCHMOCTH OT
KOHKDETHBIX  9KOHOMHUYECKHX, COLIHA/JIbHO-MOJNUTHUECKHX,
KJaCCOBHIX YCJOBHH, B OCOOGEHHOCTH B OGCTAHOBKE AHTH-
HADOAHHIX, AHTHAEMOKDATHUCCKHX HOJHTHUECKHX PDEXKH-
MOB, B NPAaBOBOH CHCTEMe MO O00BEeMY OXBATHIBAEMOIO €10
HODMATHBHOIO MaTepHaja H ero (akTHUeCKOMY NeHCTBHIO .
Ha MepPBHIA MJaH HEePEAKO BBLICTYIAOT IOPHIHUYSCKHE 3ail-
peTnl, Mephl  OPHIHYECKOH OTBETCTBEHHOCTH, HMHEBIE MPHU-
HyJIHTEeJbHble TOCYLapCTBEHHO-BJAACTHBlE CPEACTBA BO3JeH-
crpusg. Ho B TOM-TO H cocToMT cBoeoGpasie HaLHOHAJb-
HbIX MPABOBHIX CHCTEM HO HX KJA4CCOBOH CYIIHOCTH, UYTO
XapakTep H YpOBEeHb CBOHCTBEHHOTO MM CHENHQHYECKH
IIPABOBOrO COAEPXKAHUA  pasiuded, ajgekpaTel HX KJac-
coBo#t mpupone. Ila K ToMy Xe, B TOi Mepe, B KaKkoi 3ai-
peTsl M NMO3UTHBHBIE 00A3LIBAHHSI PeasU3yIOTCs Uepes mpa- -
BO, OHHM HEH30eXHO NPHOGPETAIOT CHelHpUUECKH NPaBO-
BYIO OKpPacKy, TaK WJIH HHA4e OIOCPEYIOTCS uYepe3 H0pH-
MHUECKHE JO3BOJICHHUS, Uepe3 MpPaBa.

Bce 3T0, aymaercs, NOATBepXKAAeT INPeANOJONKEHHE O
TOM, 4TO KJACCOBO€ OOIIECTBO HYXKJA4eTcsl HE TOJbKO B
CTPOrO ONpEJEJIEHHOH Mepe CONHAJbHOr0 PeryJHupOBaHHUS
Boobme (rakasg Mepa — OOBEKTHBHO OOYCJOBJEHHAS 3a-
KOHOMEpHOCTh JI0601 OOINEeCTBeHHOH CHCTEMEI), HO U B
onpeaejeHHol mMepe («He GoJblle» M «HEe MEHBINEe») HMEH- .
HO [paBa, MpPaBoOBOrO peryaupoBannd. M penuwumna srtoi
«Mepbl» OOYCJOBJeHA KaK OOBEKTHBHOH HEOOXOAHMOCTHIO
OPraHHU30BAHHOCTH, NOPSAJAKA, JHCHUHIIHHLI, COOTBETCTBY-
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JOIlHX HHTEpecaM TrOCHOJCTBYIONIEro KJacca, Tak U B He
MeHbIIel CTeneHH O6BLeKTHBHOH NoTpeOHOCTBIO peasusa-
UHH OCHOBHOIO IIO3UTHBHOIO KOMIIOHEHTa OOIeCTBEHHOH
KH3HH ~— COI[HAJNbHOH CBOGOAB M aKTHBHOCTH JiojeH, obec-
[edeHHsT YCJOBHH M BO3MOXHOCTEH [JIs MX NPOSIBJEHHS H
dHyHKLHOHUPOBAHHKI.

Hossonerus — Cssi3biBasi PaBo (BO BCSKOM
Bﬂn‘w“’_ cayuae, ero OCoOeHHOCTH KaK
pase pPeryasTopa, €ro HemocpeiacT-
BEHHO-TIPaBOBOE coxepxKa-
HHe) ¢ JLO3BOJIEHHUSIMH, He-
06XOMMMO NPUMEHHTEIbHO K KJACCOBOMY OOILIECTBY Bbi-
JIGJNHTh Teé M3 HHX, KOTOPbl® BbIPAXKAIT MOJHTHUECKYIO
BJIACTb.

O6BIUHO XapaKTepU3yst A03BOJIEHUs, HMEIOT B BH/Y BO3-
MOXKHOCTH, KOTOPBIMH 00/1aJ2I0T HHIWUBHABI, TPYNNLL, Op-
raHu3anuu ¥ KOTODble XapaKTepHU3yioT cepy HX camoc-
TOSITEJIBHOCTH, CBOGONHOTO, MHUIHATHBHOTO  HOBEJEHHS,
aktuBHOCTH, [la, N03BOJIEHHS Takoro poja urpaioT 6oJib-
UIYI0 U COUUAJBHYIO, ¥ IOPHAMUCCKYIO POJAbL, UM B NOCHe-
AYIOIeM H3J0XKeHHH OyneT yAesJeHO 3HAUHTENbHOE BHHU-
MaHHe.

Ho Hesb3si ymyckath W3 NOJIS 3peHHd H Apyroe (0 ueMm
panee yxe YIOMHHAJOCh), TO, YTO JO3BOJEHHH MOTYT BbI-
paxaTb BJAacTb H B COOTBETCTBHH C 3THM HOCHTL HE aB-
TOHOMHBIH, & BJACTHO-UMIICPATHBHBIN Xapakrep.

KoHeuHO, NMPH pPacCMOTPEHHH TOCYAaPCTBEHHOH BJACTH
B Cyry60 ToCcyLapcTBOBeAYeCKOM M TeM GoJjee B obmedn-
JIOCOMCKOM IJIaHaX BONPOC O JO3BOJEHHAX INPHMEHHTEJb-
HO K BJacTH BOoOIle He BO3HHKaer. I'ocylapcTBenHast, mo-
JIHTHYECKAA BJACThL B OOILIECTBE C AHTATOHHCTHHYECKHMH
KJacCaMH — «3TO OPraHH30BAHHOE HACHJHE OJHOr0 KJjac-
€a JJs MOJaBJEHHS NPyrorox!e,

[To cyTu nmena, TOT BONpOC He BO3HMKAeT M NIPH pac-
CMOTPEHHH  IOPHAHYECKOTO acCleKTa» TOCYAapCTBEHHON
BJIACTH, €CH peub ujaeT 006 aHTHHAPOLHBIX, AHTHAEMOKpA-
THUCCKUX MOJUTHYECKHX pexuMax. Tounee, OH BO3HHKAET,
HO CBOJHTCS TOJbBKO K OAHOMY — K KOHCTATALHH TOTO,

18 Mapgc K., Ineesvc ®@. Cou, 1. 4, ¢. 447.
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UTO [paBa OPraHoB BJACTH He HMEKT OrpaHHuYeHHH, uTo
CYILeCTBYIOT BCeBJIACTHE, BCENO3BOJIEHHOCTb, IPH KOTOPBIX
BJACThL MOXXeT MpeAINHCchIBATH U 3dllpe€lllaTh BCE, UYTO [S3%8
YTOAHO, a TOJOXKEHHE IOABJACTHBIX MOJHOCTbIO GecrnpaBHo.

CymecTBeHHOE COLHMAJLHO-HOJHTHUECKOE 'H NPaBOBOe
3H4YEHHE pPacCMOTPEHHE TOr'0, UTO IOPHAHYECKH <AO03BOJE-
HO» TeM HJH HHBIM TOCYAapCTBEHHBIM OpranaM BJIAcTH H
JOJIXKHOCTHBIM JIMI[AM, YTO OHH JAeJaTbh «BIpaBe», a 4ToO
«He BIlpaBe», nprobperaer IJIaBHBIM 006pasoM B YCJOBUSAX
AeMOKpAaTHUECKHX TNOJIATHUECKHX DEXKHUMOB, B YCJIOBHSAX
pexkHuMa 3aKOHHOCTH. M HMEHHO 3TO OUepUYHBAET COJEp-
JKaHHe KOMIETeHIIMH I'OCYJapCTBEHHBIX OpPraHoB M JOJIK-
HOCTHBIX JIHIl, ONpEeHeNser TPAHWLBl NOABEIOMCTBEHHOCTH
¥ MOJACYAHOCTH. A ecH K 3TOMY A06aBHTb, UTO 06BEM H CO-
JeprKaHue 103BOJEeHUH, UMEIOIHXCsl Y TOCYAapCTBEHHEIX Op-
raHOB W JOJIKHOCTHBIX JIMIL, HANPSMYEID B3aHMOCBHA3aHBI C
00bEMOM U COAEpKAHHEM [03BOJIEHHH, KOTOPBHIMH 006Ja-
Jal0T TpaxkjaHe, IPYNNE, OpPTaHU3AIUH, TO CTAHET OUYEBH/I-
HBIM, uTO Npo6JseMa BJACTHO-UMIEPATHBHBIX A03BOJEHUN
SIBJASIETCA OAHOM K3 IEHTPAABHBIX IIPH OCBEHIEHHH Je-
MOKPATHYECKOTO pa3BHTHA JaHHOH oOLIeCTBEHHOH CHC-
TeMHL. \

M eme oanun Moment. Eciu ummepaTuBHBlE J03BOJeE-
HUsl IIOTOMY HTpaiOT CTOJMb CYIIECTBEHHYIO  COLMAJIbHO-
MOJIUTHYECKYI0 U IPaBOBYIO POJb, YTO OHH BBIPAXKAIOT rO-
CYyMapCTBEHHYIO, NOJHTHUECKYID BJACTb, TO W CPENH, Tak
CKa3aTb, aBTOHOMHBIX [O3BOJIEHHH €CTb JO3BOJEHHS BECh-
Ma CYLIEeCTBEHHOTO 3HAYCHHS, TPHUEM TOXE HMEHHO HOTO-
MY, YTO OHH ONOCPEAYIOT CBOEro pojaa BJacTh. DTO — J03-
BOJIEHHSI, BLIPAXKCHHBIE B aOCOJNIOTHEIX IOPUAHUYECKHX Mpa-
BaX, B IIePBYIO ouepelb B npase cobcrBennoctdH, Hano mo-
JaraTe, 4to npeanoxennas A. B. BenegukroBbiM xapak-
TEPHCTHKA  OTHOWICHHH COGCTBEHHOCTH  uepe3 MNOHATHA
«CBOH HHTEpECc» H «CBOS BJACTb»!7 MOTOMY, B YacTHOCTH,
CTOJIb BayKHA TEOPETHYECKH, YTO DPACKPHIBAET CAMYIO CYyTh
IODHAHYECKUX MPaBOMOUHH, 00pasymoUIdX [paBo COBCTBEH-
HOCTH, BBLAEASET CPEAH HHX B KayecTBe KJ/IOYEBOTO MpaBo
pacnopsrkeHusi 00beKTaMU COGCTBEHHOCTH.

DT0, MOMHMO BCEro HHOTO, elle Pas BHEASET IPaBo
CpP&IM COoUHaJbHLIX PEryJsTOPOB KJacCoBOro obliecTBa,

17 Cm.: Beneduxros A. B. TocyaapcTseHHas  coLHaJMCTHYCCKAS
coberBentocTs. M.—JI., 1948, ¢. 36—39.
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MIMeHHO B IpaBe HAXOMAT CBOIO JKHU3Hb, CBOe OHITHE «ABA
[JIABHEIX JIO3BOJIEHHSI» — NPaBO COOCTBEHHOCTH, HMemliee
onpeje/aoliee 3HaUeHHEe AN SKOHOMHUYECKOTO M MOJUTH-
yeCKOT0 TOCNOACTBA B OOLIECTBE, W Te HMIEPaTHBHBIE
BJACTHHIE IpaBa, KOTOPbIE BBIPAXKAOT CHJIY H DEasibHOe
BO3JECHUCTBHE TOCYJAPCTBEHHOH BJIACTH HA COLUHAJbHYIO
JKU3Hb., B pa3BUTHH NPaBOBbIX MHCTUTYTOB, BHIpaMKaOLIKX
5TH «JABA TJIABHBIX J03BOJIEHUSI», B OCHOBHOM HHCTHTYTOB
rpaxAaHCKOro u NyOJHYHOTO, TOCYyAapCTBEHHOrO NpaBa, 4
HAXOAMUTCS caMa cepAlleBHHA HCTODHH lpaBa KaK COCTaB-
HOH YacTH HCTOPHHM KJjaccoporo obirecrsa. CoaepXKanue
5THX HHCTHTYTOB B pasjHuHble HCTOPHYECKHE BSMOXH IIO-
Ka3blBaeT, 4YTO pellalmuM (HakTOpoM HCTOPHYECKOrO pas-
BUTHS WM peajbHBIM [OKasaTejleM NOPHPOABl COLHANbHOIO
crpost OB M OCTaeTCs OTBET HA BOHPOC: KTO, KaKHe CyOD-
eKTHl H B KakoM o6beMe HMEIOT IOpH/IHYeCKHe NpaBa, Bbl-
paxawoIllie OTMEeYEHHBIe BHIIIE «ABa T[JABHBIX [J03BOJIe-
HHS»?

ITpaso — demokparus, Xapakrepusysi 0co6oe MecTo
eymanusim, npoepece npaBa CPeAH  COIUAJBHBIX
HOPDMATHBHBIX  PeryJsiTOpOB,
HeOoOX0AHMO  OOpAaTUTh BHHU-
MaHHe Ha 3aJI0KeHHble B HEM pe3epBhl, NOTEHUUH, HeMa-
JIOBAXKHBIE JJd JAEMOKpPAaTHH, TyYMaHH3Ma, COIHAJbHOrO
nporpecca.

Koneuno, ¢yHKUHM ¥ POJb NpaBa B KAACCOBOM 0O-
I(ecTBe IIPOTHBOPEUHBB, MHOTOIVIAHOBEL B 3kcmayartaTop-
CKHX ofLiecTBax, B OCOGEHHOCTH NPH aHTHIEMOKpaTHYec-
KHX aBTOPHTapHBIX peXMMaX, B NMPaBoBYyI0 ¢opmy obiexa-
IOTCA caMble 2KeCcTKHue, penpeccHBHHIE TIOCYyAapCTBEHHO-
BJACTHBIE Mepbl BO3AEHCTBHSA, BhIpaxkalollue MPsIMyI pac-
IpaBy, HACHJAHe HajA TPyAsHMHCcs. B 710 ke Bpems, Tax
CKa3aTh, MCTOpPHUECKOe INpefHA3HAYEHHE IpaBa, €ro cro-
cO6HOCTh OBITh BOIJIOLUIEHHEM M TIapaHTOM COLHAJbHOI
¢cBOGOAL M BHLICOKOH OPraHH30BAaHHOCTH CBHAETEJIbCTBYIOT
0 HAJHYHH B MpaBe 3HAUATEJbHBLIX MOTEHIHA/JIbHBIX Pesep-
BOB, NpHYEeM  TaKHX, KOTOpble HMEIOT NepBOCTENEeHHOe
3HAYeHHe [Js yTBEPXKJEeHHd M Pa3BHTHA B oOllecTBE Ha-
yajl JIeMOKpaTHM, TyMaHHM3Ma, AJs COUMaJbHOTO TpOT-
pecca.
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B xako#i-To mepe 3T couunasnbHble NOTEHUHUU NIpaBa Mpo-
ABHJIMCh M B 3KCIIYaTATOPCKUX ofIecTBax, IPeHMYyLIecT-
BEHHO B YCJOBHUAX AEMOKPATHYECKHX MOJHTHYECKHX DexXH-
mMoB. He cayyafino mosToMy NporpeccHBHbBIE MBICJIHTENH
npoulioro, 6opsch NPOTHE MPOH3BOJA (HEOAAJBHOrO 00-
LeCTBA, CBSI3BIBAJH CBOHM HaJeXKJwp C 3aKOHOM, 3aKOH-
HOCThIO, NPAaBOM (XOTSl 3TH 2Ke OCOOEHHOCTH NIpaBa MOpPO-
KIaJH W OpHANYECKHMe WJIIO3UM, NUTAJU MOpHAHYECKOe
MHPOBO33peHHe, B TOH HJAH HHOH CTENEeHH OTBJIEKAJH OT
peanbHOl pPeBOJIIOUHOHHOA GOPbOHI).

B nosnHo#i Mepe pesepBnl MpaBa KaK HHCTHTYTA LEeMOK-
paTHH, TyMaHH3Ma, COLHANBLHOTO INpOrpecca pPackKphBAaIOT-
¢ B mpouecce GOpMHPOBAHHS COLHAJHCTHYECKOTO IpaBo-
BOTO TOCYLapcTBa.

Hapno mnosarats, H3BecTHad MNO3WTHBHAS CTOpPOHA UIH-
pPOKOH TpaKkTOBKH IpaBa, Haubojee OCHOBATENbHO CBA3BI-
BamoIlas caMoO TOHHMAaHHMe NpaBa ¢ NPHHLOHIAMH, IEHHOC-
TAMH H HjeajaMd COIHaJbHOH CBOOOABI, 3aKJI0YaeTCs
KakK pas B TOM, UTO OHa OPHEHTHPOBAHA Ha NEMOKpartHuio,
ryMaHH3M, COomManbHbif mporpecc. M To 06cToaTeaBCTBO,
4YTO OPH 3TOM YOYCKAIOTCSI M3 NOJS 3DEHHA ADYrHe BaxK-
HeHlMe conyanbHble OCHOBbI M YepThl MpaBa, Mpexkjae Bce-
r'o €ro OCOOCHHOCTH KaK IOPHAMUYCCKOTO SIBJACHUSA, €r0 UHCTH-
TYIHOHHOCTh (HayajJa COUUAJIbHOH OTBETCTBEHHOCTH, Op-
raHU30BAHHOCTH, OpraHHYecKas CBsi3b C TOCYAapCTBOM),
caMo mo cebe He AOJIKHO 3aTEHATh YKA3aHHYIO INO3UTHB-
HYI0 CTOpPOHY WWIHPOKOH, 3THKO-buaocopcKol TPaKTOBKH
npasa.

06 0cobenHocTax cTpyKTypoL CaM ¢axkr, 4TO AO3BOJIEHHA

U UHpPACTDYKTY bl M 3anperTsl B KaXKAOM KJac-
COYUANLHOZO PeYAUPOBAHUS

COBO-OPTAHH30BaHHOM 00-

HiecTBE KakKHM-TO 06pasoM

PacupenesioTcs MEXAY

pasJMUYHBIMH BHAAMH COOMAJBHBIX HODM, B YacTHOCTH
MEXKAYy [PaBOM H MOpaJblo, NOKAa3blBAeT CYIIECTBOBaHHE
MeXJAYy HHMH IIOCTOSIHHBIX 3aKOHOMepHBIX cBsisell. Ecun
JK€ PacUIHpPUTh YroJ 3peHHs H HApsSAy ¢ COLHAJbHBIMH
HODMAaMH, TPAaJHIMOHHO BBIJIEISIEMLIMH B KauecTBe COLMU-
AJbHBIX pETYJASITOPOB B KJaccoBoM ofLlecTBe  (IpaBoM,
MOpPaJblo, HOPDMaMH-O0BIUASMH, KODHOPATHBHBIMH HOpMa-
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MH), OXBAaTHTb BCIO CyMMy (AKTOPOB M COLHA/JbHBIX CHII,
yYacTBYIOIMX B COLHAJNbHOM DEryJHPOBAHHM TOTO HJH
HHOTO KOHKPETHOTO 0OliecTBa, MNpeXJe BCEr0 3KOHOMH-
yeckue (akTophl!'®, TO oKaxXKercs, YTO B KaXKAOM OOGLIECT-
Be cylliecTByeT o0LeKTHBHO 0Oyc/IOBJAeHHas YCTOHUHBAs
CTPYKTypa, ocobasi cucreMa (OpraHM30BaHHasi COBOKYII-
HOCTb) COLHAJBHEIX PEryJsdTOPOB CO CBOMMH YCTOHUMBBIMHU
KaueCTBEHHBIMU OCOOEHHOCTAMH, BHYTPEHHEH opranusanuefl
H gaxke, Hajo moJgararb, HHppacrpykrypo#. Ha uudpacr-
PYKType XOTes10ch Obl KOPOTKO OCTAHOBHMThCS.

WudpacTpykrypa — 3T0 He INPOCTO CTPYKTypa COUU-
aJIbHOTO PEeryJHpOBaHusl B oOllecTBe, HE NPOCTO €ro moj-
pasjesieHHOCTb Ha BHJH, 3BeHbs, a cJOXKHBHIeecsd OOBEK-
THBHO OOYCJIOBJAEHHOE NOCTPOEHHE B 3TOH CTPYKTYPE, BHI-
paXKeHHOE B YCTOHUMBOH MOJAEJH HOPMATHBHO-OpPraHuaa-
IUOHHHIX (OPM pEryJUpOBaHMS, TNPUUYEM TaKOH MOIeNH,
y3J0BHE 3BeHbsl KOTOPOH ONHPAIOTCA Ha ONpefeJIeHHbIE,
TOXE yCTOHUMBBHIE OPraHH3alLUOHHBIE (OPMBI, B YACTHOCTH,
Ha BHIB TOCYyLAPCTBEHHLIX OpraHoB (IpaBOTBOpPUYECKUE,
NpaBOOXPAHUTE/bHBIE), BBIPAXKAIOMIUX CBoeoGpasne gan-
HOH COUHAJbHOH M MOJUTHUECKOH CHCTEMLI. B cooTBeTCT-
BHM C 3THM HHQPACTPyKTypa COLHAJBHOLO peryJHpoBa-
HHsl NpeJCTaeT IVIABHBIM 06pa3oM B BHAE OPraHH3alHOM-
Horo «6asuca», 0cobOrc NOCTPOEHHS YCTOHUHBHIX HopMa-
THBHO-OPTAHH3AIMOHHBX (OPM, OT KOTOPHIX HeENOCPeCT-

18 Tlo muenmio A. B. Bemreposa m H. C. BapaGamesoii, x umcay
COLIMAJbHBIX PeryasfiTopPoOB KPOMe TPaAHUHOHHO BBIAEAAEMBIX COLMHAJb-
HLIX HOPM OTHOCATCH IOPUAMKO-TEXHHYeCKHE H HODMATHBHO-TEXHHYEC-
KHe HODMBI, a TaKkxkKe HEHOPMATHBHBIE PEryJSITOPH — LEHHOCTHBIH, AU-
PeKTHBHbI!, HHQOpPMaLHOHHBIE  (cM.: Beneepos A. B., bBbapabawesa

C. HopmartuBrasi cucreMa u 3hdPeKTHBHOCTb OOCIIECTBEHHOTO IIPO-
u3Boactea, c¢. 14—35). Xors B NpPUBEJEHHOM AaBTOpPaMH MeEpeuHe Co-
IUaJbHEIX DEryJATOPOB He BCe YeTKO OTpalOTaHO ¢ YHCTO KJACCH-
(GUKAUHOHHOH CTODOHBI (TaK, LEHHOCTHBIHL  DPEryJasaTop TOXE HMeeT
HOpMATHBHOE 3HAYeHHe, & IOPUIMKO-TEXHHYeCKHe HOPMEl — 3TO BCe IKe
IOPUJHUECKHe, HJI0C K TOMY Yy aBTODOB BHINAJ0 M3 NOJsS 3DeHHS HH-
JUBUAyaJbHOE peryJnpoBaHue), B MNPHHIHIE, TAaKOH LIHPOKHH NOAXOXR
K CONMAJBbHOMY pETYJHPOBAHUK  CJelyeT INPH3HATL IJIOAOTBOPHBIM.
Heo6xoaumMo JHIIb He TOJBKO 0CO0O0 BBIAEJHTb, HO M IOCTaBUTbL HA
IIepBOE MECTO 3KOHOMHKY KaK HCXOJHYI0 DPery/Jnpyouyi Cculy, a
TakxKe NPUAZaThb LOJIKHOEe 3HAaueHHe pEeryJMPOBaHHIO, OCYLIECTBJSAEMO-
MY HerocyILapCcTBEHHBIMH 3BEHbAMH INOJHTHUECKOH cucTembl (ecsu, Ko-
HeuHo, HE CBOAMTH NOCHejHee K OAHOMY <«JHDEKTHBHOMY> PEryaupo-
BaHMIO, KOTOpOe, K TOMY e, [0 MHEHHIO aBTOPOB, fBJSETCS HEHOp-
MAaTHBHBIM).
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BElHO 3aBHCHT # pasBHTHE, H CaMO QYHKIHOHHpOBaHue
3TOTO peryJ/JUpOBaHHUs.

HMexonueiM AJs1 COLHANBHOIO peryJanpoBaHisA, ero 0co-
GeHHOCTEH, CTPYKTYPBl H HHPPACTPYKTYPH sBJAsICTCS OIN-
pelensiiollee BO3AEHCTBUE Ha BCIO COLHAJBHYIO XKH3Hb IKO-
HOMHKH TOro MM unoro obuiectsa. CjegoBaTesbHO, U B
HHPPACTPYKType COUMAJBHOIO  DEryJHPOBAHHA  pPella-
niee —— 3KOHOMHYEeCKHe (DAKTOPHI, BbIPAXKAWOIIHE HX HOD-
MAaTHBHO-Opranusanuonnsle ¢opmul. OnHa H3 OCHOBHBIX
CYIIECTBYIOWUX 37ech 3aKOHOMEPHOCTeH TaKoBa: HeM BHL
gle coOCTBEHHOE peryJupyioliee BO3ACHCTBHE HA COUHAJb-
HBI€ TPOLECCH HENOCPEACTBEHHO 3KOHOMHUYECKHX (axTo-
poB, TeM, B NDHHIHIE, MeHbLIe BeJHYHHA OOBEKTHBHO
00yCJIOBJIEHHOIO BO3JCHCTBHS HA YKAa3aHHBIE  HPOLECCH
PEeryJsiTOPOB, OTHOCSIUUXCS K CYOBEKTHBHOH CTOPOHE 2KH3-
HY ofllecTBa, KOrAa, cTajgo OBITh, 3HAUEHHE HAACTpoeu-
HbIX PEryJsTOpOB, HX HOPMAaTHBHO-OPTaHH3AIHOHHBIX (HOpM
MeHee 3HauuTeNbi10. BMecTe ¢ TeM BeJaMuWHA PEryJATHBHO-
rO BO3AEHCTBHA NOCJACJHAX B YCJAOBHAX TPOTPECCHBHOLD
COIMANBHOIO CTPOs MoOxKeT OblTh 0O0ycaoBieHa TJIyGHHHEL
MH (haKTopaMH, Mpex/jae BCero TpeGOBaHUAMH COUHAND-
HOro mnporpecca, OOBEKTHBHBIMH 3aKOHOMEPHOCTAMH pas-
BUTHA OOILIECTBEHHOH CHCTEMBI W BBHITEKAIOIHMH OTCIOAA
TPeOOBAHHSAMH M 3alavyaMH COLHAJALHOIO YOpaBJEeHHA U
peryupoBanus, I[NOJYYaOIMHUMH  HalJexallee HaydHoe
obocHOBaHHe,

Baxuo u Ttakoe obcrosirenasctBo. Caenyer ¢ Heobxo-
IUMOH CTPOTOCTBIO pasjiuuaTh uUOEAAbHY U (aKTuue-
ckyio MHQPACTPYKTYpPy CcOLMaIbHOTO peryauposanus. Ilep-
Bag — 3TO TaKas MOJEJIb OCHOBHHX OPraHH3amHOHHO-
HODMAaTHBHLIX (OPM COLMAJBHBIX DPETYJAATOPOB, KOTOpas
O00DBEKTHBHO 00yCJoBJAEHA JaHHBIM COLHAJBHBIM CTPOEM
H SIBJSIETCS ONTHMaJbHON a5 obecrnedeHHs QYHKUHOHUPO-
BaHds OOLIECTBEHHOH CHCTEMBI B COOTBETCTBHH C ee 00b-
eKTHUBHBIMH 3akonamu. Daktuueckas XKe HHOPACTPYKTypa
npejicTasjser cobofl peanbHOe NOJO0XKEHHE OpraHu3alHoN-
HO-HOPDMATHBHBIX (OPM CONHANBLHBIX DPEryJAsTOpOB, ACHCT-
BYIOIIHX B JaHHOM of0llecTBe H B JaHHO€ BpeMs, HX pe-
AJBHO CYLIECTBYIOULYI0 PacCTaHOBKY, KOTOpas, Bbipakas
ee M/JCaJbHYI0O MOJeJb, B TO 2Ke BpPEMsI HCTOPHYECKH HA-
XOAUJI4Ch U HAXOAUTCA IOJ BJAUAHHEM LeJOro psia pasHo-
00pasHbIX yCJAOBHH, OOCTOATENbCTB, NMPHUUH, B TOM YHCJIE
M TaKuX, KOTOpbIe OTHOCATCA K CyOBEeKTHBHOH CTOpOHE
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MH3HH ofulecTBa, K CJQKHBIIMMCS TPAAKHLUIM, HAyKe I
fake JHYHOCTHBIM OCOBEHHOCTSIM — OT/AeNbHBIX Jwoxed. B
COOTBETCTBHH C 3THM (pakTHYecKass HH(pacTPyKTypa €CTb
ocofasi (akTHUYEeCKH CYIIeCcTBYIOUlasds  pPeaJbHOCTh, «JAaH-
HOCTD» HOPMATHBHO-OPraHH3aLHOHHBIX (POPM.

HUudpacTpykTypa COUMAJBLHOTO DPEryJHPOBaHHs B 00-
UIeCTBE B 3HAYHTEJbHOH Mepe XapaKTePH3yeTcs MeCTOM,
KOTOPOe 3aHHMAIOT B peryJHpPOBAHMH HOPMAaTHBHO-OPraHH-
3alMOHHbBIe (OpPMBI, NpPU3BaHHbIE BbIpaxKaTb [A03BOJEHHUS,
3ampeThl, WX COOTHOUIeHHe. B KiaaccoBoM ofwecTBe HOP-
MATUBHO-OPTraHH3alNOHHbIE QODPMBI, HOPEIMETOM KOTOPLIX
SBJSIIOTCST J03BOJIEHHS W 3ampeThl, 1 B OCOOEHHOCTH «JABa
[14BHBIX JA03BOJIEHHS» — JO3BOJIEHUS B 00J4CTH IOJHTH-
yecKOH BJACTH M COGCTBEHHOCTH, — IPEACTABJAAIT cOB0H
CBOETO poOja BH3UTHYIO KapTOUKy HHOPACTPYKTYPH COLH-
aJIbHOTO PeryJiMpOBaHUst AAHHOIO 00INecTBa.

M BoT Tenepb, mocse KPaTKOrO H3J0XKEHHs HEKOTOPHIX
OOIIUX TOJOXKEHHH O 3ampeTax M J03BOJEHHAX B COIH-
aJbHOM DperyJHpPOBAHHH, CaMa HOCTAHOBKA Borpoca o0d
0COOEHHOCTSIX CHCTEMBl COLHAJIBHOTO DEery/JHpOBAaHHS, €ro
CTPYKTYype H ero HH(PACTPYKType IO3BOJAsAeT NepeATd X
Hallled KH3HYW, K COLUAJbHOMY peryJHPOBaHHIO B COLHA-
JIHCTHUECKOM ofiiecTBe. B COOTBETCTBHH C 9THM JaJblle
B KHHIC peub NOHAET O COBETCKOM OOILeCTBE, O CYLIECT-
BYIOILEM B HEM COLHaJbHOM pPEryJHPOBAaHHH, O MecTe B
HeM W B IIpaBe J03BOJIEHHH M 3aNpeToB. A HCXOAHBIM MYH-
KTOM KaK pas M fIBJSieTCs pacCMOTPeHHe OCHOBHBIX 0cobeH-
HOCTEH COLMAJBHOTO PeryJHpPOBAHHS B COLHAJUCTHYECKOM
o0llecTBe, ero HHPPACTPYKTYPHI

06 ocobernocrax: ConuanbHOe peryJHpoBaHUE
COUUANRBHROCO PECYAUPOBAHUA B COLHAJHCTHUECKOM 06_
8 COYUAAUCTUYUECKOM 061,1486T8€

LIeCTBEe [0 CBOMM HCXOJHBIM
HayaJjaMm T. e. KaK HjeaJjbHas
MoJeab, obaazaer psaaoM Cy-
LlecTBeHHBIX ocobGenHocTed. Cpean 3THX ocobeHHOCTel
IpeACTaBJsAeTCS BaXKHBIM BBAEJHTb B Hacrosmied paboTte
Ty W3 HHX, KOTopas uMmeeT Oauxkalilliee OTHOIIEHHE K J03BO-
JEeHUAM M 3amperam, K HX MeCTY H POJU B COUHAJBHOM
peryJupoOBaHuy U B IpaBe M KOTOpas JA0JxKHA OBITH BHIpA-
KeHd 8 npeumyiyecTsenno 00380AUTEALHOM XapakTepe pe-
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eyauposanus. Bmecre ¢ Tem 312 0COGEHHOCTH PACKPHIBaET-
¢l B CBA3H € BBLICOKHM YpPOBHEM OPTaHH30BAHHOCTH COIHA-
JIACTHYECKHX OOLIECTBEHHLIX OTHOIIeHHH, HPHYEM TAKOf
OPraHu30BAHHOCTH, KOTOpasf NpH3BaHA YTBEPAHTh aHTH-
9KCIUIyaTaTOPCKYIO BBICOKOTYMAHHMCTHUECKYIO TNPHPOLY CO-
UHAJHCTHIECKOLO CTPOA, HaydHoe TayOOKOe U Leldeycrpem-
JeHHOoe yrnpasJjeHnne OOIleCTBEHHBIMU IpOIeccaMH, BceMep-
Hoe obecleyeHHe M 3alIUTy NIpaB H cBOOOX TPYASIIUXCH,
HAlNOJIHEHHBIX peasJbHBIM COJAepKaHHEM NpPaB UeJOBeKa.
Ilpuuem peub uger 37eck He BooGIle 06 OPraHW3OBAHHOCTH,
Oprann3oBaHHOCTb—CBONCTBO COIHAJBHON XKHU3HH B IENOM.
B COOTBETCTBUH € 3THM NOHSATHE <«OPTaHH30BAHHOCTDL» —
HIMPOKOE, B M3BECTHOH Mepe HeONpeAeleHHOE, HEOAHO3-
nauyHoe. Beib u B YCJIOBHAX aHTUHADOMHBIX, AECTOTHUEC-
KHX IOJHTHYECKHX DEXKHUMOB MOXKeT OBITh AOCTHTHYTA
BECbMa <«BBICOKAA» — JKECTKAsd W TBeplasg — 3ayperyJupo-
BaHHOCTh, KOTOpasg B OO0leM-TO NOANAAdeT NOA paccMar-
pHBaeMoe NOHsATHe, B coumanancrnyeckoMm ke oOuiecTBe—-
H 00 3TOM OBLIO yXKe CKa3aHO — OPraHH30BaHHOCTDb JOJIK-
Ha OuTb 0cOOOJ, IOCTPOEHHOH HAa BBHICOKOTYMAHHBIX, Hay4-
HBIX OCHOBaxX COLHMAJHCTHUECKOH OOIIecTBEHHOH MXU3HHU.
KpaTko —3T0 [0/KHA OHITh 2YMAKUCTULECKAS OP2AHU30-
BAHHOCTO.

CnenoBaTelbHO, B CBOHX HTOTOBHX, 0000IIAOMIHUX Xa-
PaKTEePUCTHKAX COLHANbHOE DEryJnpoBaHHE NPH COLHANH3-
Me mpejicTaer MO CBOMM IYOHHHBIM uepTaMm He mpOCTO B
BHIe MO3BOJIHTENBHOH B NPUHUKIE, & B BUHAE 003680AUTENb-
HO-0p2aHU308AHHOL DPEryJNsATHBHON  cucTeMbl. B cBssu c
5THM [AJ5 Hee JOJkKHA OBITH XapakTepHa BLHICOKAA CTeleHb
ONPENENIeHHOCTH N0 CofepxKaHui. To# oIpelesleHHOCTH,
KOTOpas mpuiaerT HeoOXOLHMYIO UETKOCTh BCeM KOMIIOHEH-
TAM COIHAJbHOTO pEryJupoBaHusA, 00eCHeYHBAET IOAYH-
HeHHEe ero LEHHOCTSAM M HjeajaM COLHaNH3Ma, 3aNOMHHM
3Ty uepry counanpHoro perysauposanus. OHa BbIpaxaer
ero KaueCTBEHHYIO CHEUH(HKYy B COLHATHCTHUECKOM O00-
[IeCTBe, CYIIECTBEHHO BJHMSAET HA IOCTPOEHHE BCEX HOpMa-
THBHO-OPTAHH3ALMOHHEIX (OpM, U3 KOTOPBIX CKJajibBaeT-
csi MHQPACTPYKTypa COUHAJbHOTO peryanpoBanus. CouH-
aJbHOE PEryJHpPOBAaHHME INpH COHHAaJHM3Me IPH3BAHO HMeTh
He abCTpaKTHO-OTBJAEGUEHHBIH XapakTep; OHO, IO MpEeHMy-
LLECTBY, JNOJKHO HMETb CTPOTO OINpeAe/]eHHOE COAepxKaHHE
HOPMATHBHO-OPraHH3aLHOHHEIX GOPM PEryaHpoBaHus, 06yc-
JOBJIEHHOE CAMOH NPHPOAOH COLHAJHCTHYECKOIO CTpod.
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M 570, KaK MBI YBHAMM JaJblie, CyIeCTBEHHO I NOHM-
vaHus OCOOEHHOCTEH JO3BOJIEHHH UM 3aIpeTOB B COBETCKOM
npase, IVIABHBIM o6pa3oM oOLIHX A03BOJIEHHH M o0mux 3a-

nperoB.

OTMETHM H JPYTYIO CTOPOHY NMPOOGJIEMEL.

yKazaHHas OCOOEHHOCTb M 000011alomias XapakTepHe-
rrika HHOPACTPYKTYPbl CONMANBLHOTO PEryJaHPOBAHHS B CO-
HAJACTHIECKOM OOIleCTBe BLIPAKAIOT ee 10eanbHYyw MO-
b, OHH, KOHEuHo Ke (Kak M Bce, uMeiolee 0GBeKTHB-
1j0-3aKOHOMEDHEIH XapakTep), TaK WJH HHAUe MOPOsIBJIS-
gHch B PEAaJIbHBIX, MKH3HEHHBIX OTHOIUEHHSX, B (akThyec-
KHX OPraHH3alHOHHO-HOPMATHBHBIX (opMax peryaupoBa-
upsg, B HX COOTHOLICHHH, B HPAKTHKE DpeaH3allHH.

BMecTe ¢ TeM HAAO BHAETh H TO, UTO B CHAY psAxa o0b-
eKTHBHBIX H CYOBEKTHBHLIX OPHUUHH H peaJul, BhIPaxKeH-
apx B KyJbTe anusoctu Cranuga, oBcTaHOBKE 3aCTOS, B
FOCIHOJACTBE B 5KOHOMHKE KOMAaHIHO-aJMUHHCTPaTHBHBIX
METOLOB YIPaBJEHUs, TEHJIEHIHH K «3alPeTHTEJbCTBY», K
MeJOYHOH paspelliuTeNbHOl persaMeHTaunuy, (akTuyeckas
MH(ppPACTPYKTYpa CONHAJBHOIO peryaupoBafusa obulecT-
Ba BO BpPEMs, NpelIiecTByiomee anpeabckoMy (1985 r.)
Huaenymy LK, XXVII cwvezny KIICC, passuBanace TaK,
KOrla B Te€X WJN MHHX ee CTOpPOHAX npeobiaafan NO3UTUB-
Hble NPeANHCAaHUs pa3pelllHTe]bHOrO XapaKTepa, HACTPOH
Ha «3anperutenabcTBO». M aymaercs, oIuH M3 CylIeCTBEH-
HBIX MOMEHTOB pPEBOJIOIHOHHBIX Npeo6pasoBaHuil, NpoHC-
XOISIUX cefyac B COBETCKOM OOILeCcTBE, COCTOHT Kak pas
B TOM, YTOOBl YCTPaAHHTB HAcCJOEHHS, 3JEMEHTH Aedopma-
IMd 4 OZHOBGOKOrO PAas3BHTHS B COLMAJBHOM peryJHpoBa-
HUH, NPHI4TL eMy XapakTep, B NOJHOj Mepe aleKBaTHHIH
€T0 CONHMAJIUCTHUECKOH INpHUpOAe, ero 0COOEeHHOCTAM  J03-
BOJIATEABHO-OPIraHU3aNHOHHON CHCTEMBl. 3/1eChb HaMmedaert-
Cs H HbiHE Bce 6oJilee BHIPHUCOBLIBAETCs, 0OpeTaeT peasb-
HBIf XapakTep KauyeCTBEHHBIH MEPeJOM B COMHAALHOM pe-
I'YyIHpOBaHHM, KOTAA B COOTBETCTBHH C €ro HAeaJbHOH HH-
(praCprKTypoﬁ OHO Bce Oosiee H HoJiee pacKpHIBAETCSl KaK
ACHCTBEHHAS, HANOJHEHHAs  peaJbHBIM, JXHM3HEHHBIM CO-
ACpXKaHHEM [O-TYMAHHCTHYECKH OPTraHM30BaHHAd JO3BO-
JUTeIbHAss CHCTEMAa PeryJHpOBaHHs.

'® Cm.: Bacunckuii A. KTo paspewus e paspemath. — H3secrtus,
1986, 26 nex.
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NO3BOJIEHUSA U 3ATPETHI
Mnasa 3 B COBETCKOM TMPABE

Hossonenun, sanperol, Ecau paccMaTpuBaTh COBeT-
nosurugusle 06A36l8aHUSL — cKoe HpaBO Kak CHCTeMy pe_
onpe@eﬂﬂtou;ue BAEMEHTHL 10 B KauecT-

coseTcK0z0 npasa ry/upoBanus,
KAK pecyASTUBHOU CUCTeMbl Be ee HeOOXOAMMBIX 3JeMeH-

TOB  BBIAEAIOTCH  [L03BOJIE-
HHsl, 3anpeTsl, I[IO3UTHBHBIE
o6s3biBannsA. [JomMedeHHEHIe HA 3SMIHDHYECKOM  YPOBHE
yKe naBuo!, oun Bce 60Jiee MPEACTAOT B HCCACLOBAHUAX
YUeHBIX Kak ONpeleJsouie 3JeMEeHTH pery/asaTHBHOH cuc-
TeMBl — CIIOCOOL! IPABOBOrO PEryJIHpPOBaHHA.

3nece MOTYyT OHTHL YCTAHOBJEHBl JOBOJbHO CTPOrHe 3a-
KOHOMEpHBLIe CBSI3H: TPEM YKa3aHHLIM crnocobaM MpaBoOBO-.
ro peryJupoBaHHsA TOYHO COOTBETCTBYIOT TPH pPAa3HOBHI-
HOCTH DEryJsTHBHBIX HOpPM, pa3jHuaeMblX [0 XapakTepy
npas H o0a3aHHOCTeH, — 3ampellainiyue, YIpaBOMOUHBA-
rommne, ofsspiBamomye. Jla H Ha HHBIX YPOBHAX CTPYKTY-
pPBl COBETCKOI0O f[paBa, B TOM YHCJE Ha YPOBHE JeJEHHSs
IpaBa HA OCHOBHLIE OTPACJH, NPOSBISETCSA ONpejessioliee
3HaUeHHe CIIOCOO0B NPAaBOBOTO peryaupoBaHusl. Kak noka-
3an B. ®. flkoBseB, a/1s1 oTpacsell npaBa XapakTepHB A0-
MHHHDYIOIIas OpHeHTanud, OOWMHE NpoPHIb OTPACAEBOTO
MeTO/Ja peryJHpOBaHHS, COOTBETCTBYIOHME cIlocobaM mpa-
BOBOTO DeryJHPOBAHHS: TPAXKAAHCKOE NPABO U DSA APYTHX
oTpacJell ~— OTPACJIH JIPEHMYLIECTBEOHHO JO3BOJHTENbHOTO
npobuns, agiMUHUCTPATHBHOE M K HEMY INpUMBIKAoliue —
OTpaciH, NPEeMMYyIlecTBeHHO O0O0sI3LIBAIOINEN OpHEHTAalUH,
YTOJIOBHOE TIPABO — 3aNPeTHTENbHON?.

[TonartHo, 310 ompejessollee 3HaYeHHE CIOCOGOB mpa-

! Onna w3 BolpaboradHBX lopuctaMu  [pesHero Puma dopmyn
riacutr: Legis vertus haes est: imporare, vetare, permifere, punize,
T. €. CHJla 3aKOH4 COCTOHT B TOM, qTO6H NpUKasblBaTb, 3alpeliaTh,
paspemaTb, Haka3biBath. Ecau nocneAHHH u3 cofepkKalluxcsi B 3ITOM
(opMy/Te KOMIOHEHTOB («HAKa3HIBATb») SBJASETCS BTOPHUYHBEIM H OTHO-
cuTcs B Cjydyae IPaBOHAPYIIEHHS KO BCEM TpeM paHee Ha3BaHHbIM
KOMIIOHEHTAM, BLIPaKaiONIHM CHJIY 3aKOHA, TO Nepel HaMH OKaxercs,
ynoTpebids coBpeMeHHYr TEDMHHOJIOTHIO, He YTO HHOE, KaK IO3HTHB-
Hoe 00sI3BIBAHHKE, 34MpPET, 103BOJEHHE.

2 Cwm.: fAkosaes B. &. TpaxaarCKo-NpaBoBOfl METOA DEryJAHPO-
BaHusi oOmecTBeHHBIX oTHowWwenu#l. CpepiJorck, 1972, c. 70—71.
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BOBOTO peryaupoBanns camo o6ycjopieno Goaee riyGo-
KMMH NpHYMHAMH M TpebyeT HayyHOro oObscHeHus. bBiu-
KA 06pasoM Takoe OObsicHeHHE MOXKET ObiThb Hai-
1eHO B OCOGEHHOCTAX PEeryJasTHBHBIX (yHKIMH mpasa, OA-
Ha U3 KOTOPHIX (craTHueckass QYHKIMs) HanpasjeHa Ha
3aKpeIJIEHHE T[OCHOJCTBYIOMHX OOIIECTBEHHBIX OTHOILIEHHH
1 OCYIIECTBJSETCS Yepe3 JAO3BOJIEHUS U 3aNpeTs, a Apy-
ras (augaMuyeckas  (YHKUMS) — Tpu3BaHa OGECHevnThb
JMHAMHKy, JABHXKeHHe OOLIECTBEHHBIX MPOLECCOB IOPH/M-
YeCKUMH  CpPeICTBaMH H TOoTOMY GYHKIHOHHpYeT uepes
jopujHueckie obsaseiBanusg. O APYruxX MNPHYHHAX OIpeJe-
JAlomel 3HAYUMOCTH cnoco6oB NMPABOBOTO PEryJIHPOBaHUS,
Gosee rayO0OKHX, CBA34HHBIX C OOLIMMH AO3BOJIEHHAMH 1
obuluMH 3anperamu, Gyjer ckasaHo jajelue. A moka 3sa-
¢ukcupyem caMm GakT: N03BOJEHHs, 3aNMPETH], MO3UTHBHbIC
0653bIBAHKSA — ONpefessollue 3JEMEHTE COBETCKOro mnpa-
BA KaK CHCTEMBl PeryJupOoBaHusl.

O6pamasich Temepb K KaXAOMY H3 cIocof0B IPaBoBo-
ro peryJupoBaHus (cHauajsa jAaB camyko OOmylo Xapak-
TEPUCTHKY), YAEJHM CIeHHajJbHOEe BHUMAHHE HUX IOPHIH-
4eCKHM 0COGEHHOCTSIM, TOMY, B UEM COCTOHT cBoeoOpasue
JIO3BOJIEHHH, 3a0peToB, II03UTHBHBIX OOs3LIBAHUH, KOria
OHH BEIpa)kennl B mnpase. Haunmem ¢ 3amperoB — crocoba
IPaBOBOrO  pEryJIUPOBaHHs, IOpH/IHYEeCKHe OCOGEHHOCTH
KOTOPOT'O BHICBEUHBAIOTCA HauboJsee penbedHO.

Opuduueckue sanperst 3anpersl — HeolGxogHMOe,
(obu4as xapaxrepucruxa) BAXKHOE = IOpHAHYECKOe Cpef-
¢TBO ofecrnedeHHs BHICOKOH
OpPraHM30BAHHOCTH conua-

JHUCTHYECKHX  OOLIECTBEHHBIX  OTHOINEHUH, 3aKpelNeHus
JLOCTHIKEHHH M IEeHHOCTeH COnHAaJu3Ma, OXpaHH MNpaB M
3AKOHHBIX HHTEPECOB I'Pa)KIaH, KOJJIEKTHBOB TPYISLIHXCSH®.
Bo MHOrux ciaydasx OHH IpeACTaBJASAIOT coO0H «mepeBeneH-
Hble Ha IOPHIUYECKHHA SI3BIK» U OCHAIICHHBIE OPHAHYECKOH
caHkIHe#d MOpaJjbHBIe 3aNpeThl (TAKOBH, KaK IPaBHJIO, I0PH-

3 O couMaJbHOM 3HAYEHHH 34NpPETOB H O Psifie HX IOPHAHIECKHX
uepT oM. Hsanosa 3. JI. 3anpewamline HOPMH B MeEXauu3Me mpa-
BoBoro peryauposanus. — CoB. rocyaapctso W mnpaso, 1975, Ne 11,
c1.971908—112; bparko A. T. 3anpermt B coBerckom npase. Capatos,
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JMYecKHe 3anpeThl, 3a HApYIUIEHHE KOTODPHIX YCTAHOBJEHA
YyroJOBHAast ¥ aJMMHMCTPAaTHBHAS OTBETCTBEHHOCTb, B 0O-
JIaCTH JIHYHBIX B3aMMOOTHOUIEHHH TpaxAaH, HENPHUKOCHO-
BEHHOCTH JIMYHOCTH, TPaxKIaHCKOro goJra u T. A.). Bmec-
T€ C TEM €CThb HeMaJo IOPHAHYeCKHX 3allpeTOB, HENOCpea-
CTBEHHO BLIpAXKAIOIIUX OPraHH3aLHOHHYI JedATeJIbHOCTh
rocyjgapersa II0 BOIpOCaM YIDaBJeHHS XO03AHCTBOM, OX-
panbl OKpyXawlue#i cpenbl W psAy IpPyruX, KOTOpLie Ha-
XOAAT B HOPMAax MOpajy TO WJM MHOe 00OCHOBaHME, HO HE
ABJSIIOTCS WX <«TeKCTyaNbHHM» BocmpousBenennem. Ectb
H TaKWe 3amperhl, KoTophle OLIIH BBOAGHH B TKAHb Ipa-
Ba 0e3 HEOOXONHUMEIX OCHOBAHHH, B CHJAY JOMHHUPOBAHHA
AJIMHHUCTPATHBHBIX HAayajJ B YIPAaBJECHHH, GIOpoKparuuec-
KHX H3BpAaIleHUH.

Js IOpHAHUECKHX 3amperoB, Kak W [Js 3alPETOB BO-
ofuie, XapaKTepHa 3aKpenuresbHas, (GUKCHpyoOIas (QyHK-
IHA: OHM NPH3BAHLL YTBEPAMTH, BO3BECTH B paHr HEMPH-
KOCHOBEHHOro, He3pl6/JeMOro TO, YTO €CTh, — CYLIECTBYIO-
miHe rocuoACTBYIOUHE MOPAAKH M OTHoweHusd. M moromy
C PeryJiaTHBHOH CTOPOHB OHH BHIpaxkawTcd B ropuduyec-
Kux 00A3GHHOCTAX NQACCUBHO20 COOCPICARUs, T. e. B 00s-
BaHHOCTAX 8030epocusarvca or coseputenus OeilcTsuil us-
geCTHO20 poda.

Taxum ofpasoM, BCAKUH 3anpeT B npaBe — WOPHUAHU-
yeckas 06g3aHHOCTE, ¥ ¢ 3TOH CTOPOHH /A 3aNpeTroB, B
IPHHUMIE, XapaKTEePHO BCE TO, UTO CBOACTBEHHO IOPH/IH-
yecKHM o0O0g3aHHOCTsIM BooGuie (DpHHUMNHAJIbHAS OMHO3-
HAYHOCTh, HMIMEpPAaTHBHAA  KaTerOpPHYHOCTb, HelpepeKae-
MOCTh, oOfecreuyeHne JAeHCTBEHHBIMH IOPHAHYECKHMH Mexa-
mu3Mamu). Bmecte ¢ TeM cBoeoOpasue cozepKaHus 3ar-
peToB, BHIpAXKEHHOE B MAacCHBHOM IIOBELCHHH, T. €. B 0Oes-
JEHACTBHH TeX HJH HHBIX JIUL 10 JAHHOMY KDYTy BOIPO-
COB, CTABHT 3amperhl B ocoboe MOJOKeHHe. DTO U NMpeon-
peresnsieT OCOOGHHOCTH MHOTHX IOPHIHYECKHX CPEACTB i1
MEXaHH3MOB, HAPU3BaHHLIX ofecHeuyrBaTh ¥ NPOBOAUTH B
JKH3Hb IOPHAMYECKHE 3aNpeTHl, B UYACTHOCTH, HX OPHAHU-
yecKOe ONOCpe/loBaHHE B 3aNpellalollluX HOPMax, HX ra-
pPAHTUPOBAaHUHE B OCHOBHOM [PH IOMOILIH  IOPHAUYECKOH
OTBETCTBEHHOCTH, HX peaJu3anuio B 0c000H ¢opme — B
¢dopme coburonentsi. A 3TO B CBOIO OYepeAb Mpelorpese-
JsieT  HaJudHe OGUIMPHOrO U BeChbMa IOPHAMUECKH CBOe-
ob6pasHoro (Tak OCOGHSIKOM ¥ CYIIECTBYIOUIEro) TJacTa
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IpaBOBOH MAaTepHH, CBA3AHHOIO ¢ (HAKTHYECKHUM COJepKa-
HHEM 3aIPETOB — MAacCHBUBIM NMOBEACHHEM.

Jas 10pHAMYECKHX  3alpPeTOB Xapakreped oOpalleH-
HBId K HHMM, TOYHee, K HMX HOCHTEJsIM MOMeHT «TpeGoBa-
uua». Ecaum cymecTByer WOpHAHYECKHH 3amper, TO BCErpaa
ecTb JIHLA, KOTOpBHle BIpaBe noTpe6oBaTh ero cobiiofe-
nus. Takolt e MOMEHT «TpefOBaHHsI» CBOHCTBEH H HOPH-
JHYECKHM O0OSI3aHHOCTAM Ha [IO3UTHBHOE MNoBeperune. O3-
HayaeT JIM 3TO, YTO H 3aNpeThl, H NO3UTHBHHE 06A3bIBA-
HHSL MOTYT OBITh OXBa4yeHBl OAHHM IOHSATHEM — «TpebOBa-
HHE», H €ro cJelyeT paccMaTpHUBATh, KaK 3TO NPEIJIONKe-
HO B JIHTEPATYPe:, B KaueCTBe POAOBOTO NO OTHOLICHHIO K
06eMM PAa3sHOBHAHOCTAM IOPHAMYECKUX Obs3anHocTei? Jly-
maercst, chOpMyJHpPOBATb [0J06HOE MOHATHE BO3MOXKHO,
U OHO XOPOLIO OCBEIlAeT OJHH H3 BAMXKHEHIIHX MOMEHTOB
(Tpe6oBaTeNbHOCTb, HMIEPATHBHOCTh) IOPHAMYECKOT'O BO3-
JCACTBHsI, BBIPAXKAET CYIIECTBEHHBIH acleKT JI000H 0OpH-
JUYECKOA 0O0A3aHHOCTH, €€ B3aHMOCBSIb C TPaBOM Tpebo-
BaHus. Ho OHO OTpazkaer TONIbKO OJMH H3 acCIeKTOB OG-
3aHHOCTH, @ HE CAMYIO €e CYTh H NOTOMY He MOXKeT GLITb
OOIKM, POJOBEIM MO OTHOUIEHHIO K GOraThiM M0 COLep-
JKAQHHI0O M MHOTO0GPA3HLIM 10 (GYHKIHUAM ODHAHYECKHM
00S3aHHOCTAM — MO3UTHBHBIM ~ OOSI3AHHOCTSIM,  3alperaM.
M xomeuno, cmpaBeanBO yTBepAKIEHHE O TOM, YTO TOCY-
JlapCTBO, OCYIIECTBJSAS IOPHAHUYECKOE pPEryJanpoBaHHe, 1e-
JaeT 3T0 MyTeM JO03BOJeHHH u Tpebomauuit®. Bcee peno
JHUIIb B TOM, 49TO caMu TpeGOBaHHA B H3BECTHOM CMEICJE
BTOPHYHBEl [0 OTHOWIEHHIO K CYTH IOPHAHYECKHX O6A3aH-
HOCTEH KaK (PaKToB AeHCTBUTEbHOCTH.

3ampeTsl B 1npaBe, OTIHUAIIHECST OPUIHUecKOl o6-
meo0653aTebHOCTBIO, KaK OBl «3apsXeHb» IOPUAHYECKON
OTBETCTBEHHOCTBIO — YTOJOBHOH, aJAMHHUCTPATUBHOHN, Tpak-
pauckofi. Cama cyTb, OamKafmas conuajJpHast «IOAOMJe-
Ka» IOPHAHYECKOH OTBETCTBEHHOCTH BO MHOTHX CJAyYasix H
3aKJI04aeTcs B TOM, 4ToOBl YTBEPAUThL B KHU3HH, obecre-
YHTH peatbHOC NpOBeleHHe IOpPHAHYECKOro saunpera B ¢dak-
THYECKHX JKH3HCHHBIX OTHOLIeHHAX. Dojee toro, Hepeako
BBe/leHNEe MOPHUANYECKHX CaHKIHHA 3a IIOBeleHHe, KOTOPOE
paxee W& CYMTAJIOCh NPOTHBONPABHBIM, ABJSETCs, MO CYTH

4 Cm.: Trauenxko I0. I'. Meronoaoraueckue BOMPOCHL TEOPHH Ipa-
BooTHoweHnn#, M, 1980, ¢. 146—157.
5 CM. TaM Xe.
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jena, u cnocofOM YCTAHOBJCHUS IOPHUAMYECKOro 3amnpera.
TakoBhi, HanpuMmep, CaHKIHH 3a NOKYINKY, Npojaxy, 06-
MEH HJIH HHYI0 mepemauy oOpJAeHa, MeJIajad, HarpyaHora
sgaka x mouerHomy 3pauuio CCCP (cr. 194! YK PCOCP),
YCTAHOBHBIIIME HOBBIH IODMIAMYECKH CTPOTHH 3amnper. 3aech
oGHapyKHBaeTCst H Jpyras CBf3b: BEJIHUNHA IOPHIHUECKON
CHJIBI 3allpeTa, CTelleHb ero KaTeropuyHocTu oOycJ/oBie-
HBl BUAOM IOPUAKWYECKOH OTBETCTBEHHOCTH. 3aKOHOLATENb,
4ro6bl NPUIATH IOPUAMYECKOMY 3anpery GOJbLIIYIO CHIY
H KaTErOpHUHOCTb, AEJAaeT 3TO HepeIKOo NyTeM BBeleHHs
6oJiee KECTKMX CaAHKIUH, B YaCTHOCTH, NyTEM BBEIEHHs
BMECTO AaJIMHHUCTPATUBHOA  OTBETCTBEHHOCTH YTOJIOBHOH
(nanpumep, 3a wnesakonHoe oOyuenue Kaparts — cT. 219}
YK PC®CP). U, wanporus, couraipHas NpPakKTHKa CBH-
MeTEeNBCTBYET, UTO NMEPeX0] N0 HHBIM (ryMaHHTAPHBIM, 06-
IeCOUHAaNbHbIM) COOOpaKeHHsIM OT 0(oJiee CTPOrOH OT-
BOTCTBEHHOCTH K MeHee CTPOTOH, Kak 3TO B CBOE BpeMs
NPOH30ULIO € OTBETCTBEHHOCTBIO 3a CAMOBOJIBHYIO OCTAa-
HOBKY I10€3[4a CTONKPAaHOM, MOXKeT BJjedb 3a cO00H u yT-
pary HyXKHOH CTpPOrocTd 3amnpera, ero OOBLEKTHBHO 06yc-
JIOBJAEHHOH KaTErOpPUUHOCTH.

Hapsigy c¢ wopuanyeckoll o6uieo6s13aTeNbHOCTIO 34T
peThl B NMpaBe XapakTepHsyloTcs (OpManbHOf ONpeseseH-
HOCThIO, TE€M, YTO OHH TOJNYYAIOT 3aKpellJIeHHe B HOPMAax
npaBa W OTJHYAIOTCA ONPEJeJEHHOCTHI0 IO COJAEPIKAHHIO,
YeTKUMH I'DaHUIaMH,

[Ipasna, we ciedyeT NOHHMATL 3Ty OCOGEHHOCTb IOPH-
IHY4eCKUX 3alperoB Tak, UTO OHM BCErAd BOIJIOWIAIOTCS
TOJBKO B 3ampenianinx nopMmax. CyIIeCTBYeT HeCKOJBbKO
crnoco6oB (dopM) BHeIIHEH 0O0BEKTHBH3AUMH IOPHAMYECKHX
3amperoB B TEKCTaX HOPMATHBHBIX akToB. Hapsaay c o6b-
eKTHBH3allHeld B BHJE CaMOCTOSITEJbHBIX 3aNpelarolinx
HOPM IODHIHUYECKHH 3ampeT HePeAKO COMAEPIKUTCH B «CKDHI-
TOM» BHJle B TEKCTE HOPMATHBHBIX OXPAHHTENbHBIX MOJO-
Kedu#l, B YACTHOCTH, B TEKCTaX HOPM YTOJOBHOTO NpaBa.
HMelorcs B BHAY HE UHCTO OXPAHUTEJbHBIE TNpPEANHCAHHUS
(raxue, Hampumep, kax B ctr. 162 YK PCOCP, upenyc-
M4TpPHUBAIOIIEH OTBETCTBEHHOCTbL 3a 3aHATHE NPOMBICJIAMH,
KOTOpBIe CIENHANBHO H NPSIMO 3ampelleHbl B JPYroM HOp-
MAaTHBHOM IODHAMUECKOM aKTe), a OXDaHHTe/NbHbIE Ipei-
NUCAHUA, KOTODPHlE, YCTAHABJUBAS OTBETCTBEHHOCTL 3a W3-
BECTHOe IOBEAEHHE, Tem camoim (M 3TO HAXOAUT H3BeCT-
Hoe oTpaxkeuune B (OpMYJHPOBKAX 3aKOHA) 3ampemaroT
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